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The Brazilian dodge or how the new contractual stability rules help teams and players get around the new FIFA international transfer rules and the Bosman test of the ECJ.

In conjunction with the new international transfer rules, implemented following the Bosman ruling, in 2001 FIFA created a new set of rules called “contractual stability rules”. These rules were again revised when FIFA enacted the new 2005 transfer rules. At first glance these rules were to prevent the individual player strikes that are common in professional sports today. Although these rules, with there various sporting sanctions and restrictions on the movement of players, seem to be designed to help the club and get around the Bosman ruling, in practice, players seem to be the first beneficiaries of the new system. The recent cases of Mexes and Webster seem to show that. Additionally, some Brazilian clubs are using that system to extract discretionary transfer fees from European clubs, bypassing the new international transfer rules. This shows that the rules are used for other means than the original purpose. This paper is the first in-depth law and economics analysis of that part of the new transfer regulation and attempts to explain the legality of the current uses and see if any other unforeseen uses can be forecasted. The preliminary results of the research show first that the regulation would probably not survive another Bosman like legal challenge since it carries some of the flaws of the old transfer system. Second, the unforeseen and inventive uses made by various parties seem to be legal or at least tolerated by FIFA, which is troubling. Finally, is there a possibility to modify the actual rules so that they would respect the Bosman test and achieve the objectives of contractual stability?
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