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Australian property investment advice: An unregulated industry and the need for better consumer protection laws

Lang Thai(
ABSTRACT:

Currently, consumers have no means of protecting themselves when they are looking for property investment advice in Australia.  There is no uniform national or State regulation in the property investment advice and marketeering industry.  The only protection and remedies currently available are those under the general consumer protection laws scattered in various Acts, and even so, these have numerous problems.  This paper highlights what those problems are under the general consumer protection laws and suggests some changes to the current system.  The paper also argues that a national co-operative approach is the only way to move forward in this area and suggests that the constitutional difficulty can be overcome by using the legislative conferral of state powers provision, which has often been overlooked.  The paper also argues that a new regulator be set up to administer and enforce the new proposed laws on property investment advice.

PART 1:   INTRODUCTION
Where do you go when you need advice on property investment?  Who do you trust to give you the right advice?  In Australia, there is no specific law on protecting consumers against bad property investment advice.  It is an industry that is currently unregulated in Australia.  When a person is looking for advice to purchase property, whether for investment purposes or for owner-occupying, there is no certainty that the person is in contact with the right adviser, nor is there certainty that the advice given is trustworthy.  Currently, anyone in Australia can operate as a “property investment adviser” or “marketeer” without the need to have any formal training or qualification or licence.  There are estate agents
 and financial services providers
 in Australia, but according to the definitions in the relevant Acts, they are not “property investment adviser” as such and are not qualified to provide any financial or investment advice, either directly or indirectly, in relation to real property.

This paper is not about estate agents or financial services providers, but about the need to introduce a national regulation on property investment advice, promotion and marketeering.  Currently, the States and the Commonwealth have their own general consumer protection laws, but there is nothing dealing specifically with property investment advice.  Queensland is the only state out of six that has legislation dealing specifically with unethical property marketeering,
 and apart from that, there is no uniform regulation in Australia in the property investment advice industry.
This paper sets out to explain why Australia should have a uniform regulation on property investment advice.  The paper is divided into five parts.  Part II begins with a brief overview of the State and the Commonwealth Acts that makes up the so-called current regulatory framework for property investment advice.  Part III discusses the inadequacies in these Acts as protection for consumers seeking property investment advice.  This Part highlights some major problems embedded in these Acts and the tension amongst the different agencies due to the lack of clarity and the overlaps in the consumer protection provisions.  Part IV offers some suggestions for reform, with some key terms to be included in the new proposed law.  It argues for a co-operative reform across Australia, with  all States and Territories conferring their legislative powers over to the Commonwealth and for a new legislated authority to be set up to administer the new proposed law.  Part V concludes with a note that national co-operative approach is the only way to move forward for an effective regulation.

PART II:  CURRENT FRAMEWORK IN THE REGULATION OF PROPERTY INVESTMENT ADVICE AND MARKETEERING
The current position is that a property investment adviser is not required to register with any government authority when providing advice on property investment.  The only laws currently available as providing some protection in the property investment advice and marketeering industry are the general consumer protection legislation from both the States and Commonwealth.  Quite often, the difficulty in this area is determining which piece of legislation is most suitable for framing a cause of action.  Even on a clear ground of misleading and deceptive conduct under the Trade Practices Act 1974 (C’th), there is no certainty of success in a court action against a property investment adviser.

Below here is a list of consumer protection laws that may be regarded as providing partial regulation.

Trade Practices Act (C’th):

Amongst other things, the Trade Practices Act (C’th) (“TPA”) prohibits a range of unfair and unethical conduct by corporate traders and suppliers in the provision of goods and services.  The more widely used provisions are relating to misleading or deceptive conduct,
 false or misleading representation,
 and unconscionable conduct.

Prohibitions on misleading or deceptive conduct and on unconscionable conduct are civil liability provisions while false or misleading representation under s.53 carries a criminal liability.
  It is possible for a trader to be in breach of both the civil and criminal liability components.  One could argue, in this sense, that the TPA is regulating certain conduct and punishing offenders.

Section 53A is the only provision in the TPA that actually refers to real property, or “land” to be precise.  The Act does not refer to ‘investment’ or ‘investment advice’.  Section 53A applies when false representation has been made in respect to the “land” itself, such as the dimension or the quality of the land being used, and the section has absolutely no bearing on matters concerning property investment advice or concerning future financial gains connecting to the land.

It is questionable whether the current TPA is effective for regulating property investment advice.  The writer would not consider so.
   There is an abundance of case law pointing out that these consumer protection provisions provide only corrective measures and monitor future conduct, ie after an event has occurred, not regulatory.
  One example is when an advertisement is declared by the court as misleading or deceptive in contravention of s.52, a corrective measure is then put in place to deter recurrence.  Corrective measures technique may be helpful in some instances, but it is not the most effective way in regulating property investment advice.
  What is more important and necessary is a systemic approach to prevent unfair and unethical conduct from happening in the first place, by, for example, imposing entry criteria to be satisfied and standards to be expected before a person can allow to enter the property market and provide investment advice.  Further discussion on this point is in the latter part of this paper.
State Fair Trading Legislation:

States and Territories have their own Fair Trading legislation with consumer protection provisions similar to those on offer in the Commonwealth Trade Practices Act and the Australian Securities and Investments Commission Act, except that the State and Territory equivalent applies to sole traders, sole suppliers and individuals.
  The purpose of the similarities is to ensure that consumers can have protection if the Commonwealth Act is out of reach.  Ironically however, and similar to the Commonwealth counterpart, States and Territories do not have a clear statement that their Acts extend to property investment advice and marketeering matters.

Financial services laws under the Corporations Act (C’th) and ASIC Act (C’th):

Both Chapter 7 of the Corporations Act (C’th) and Part 2 Div 2 of the ASIC Act collectively regulate “financial services” and “financial products”.  These laws were introduced in March 2002 through the Financial Services Reform Act 2002 and came into full force in March 2004.  The Financial Services Reform Package covers education and licensing requirements, disclosure of personal interests and conflicts, and regulates the conduct of persons providing financial services and financial products, including financial advice.  While Chapter 7 regulates persons who hold Australian Financial Services (“AFS”) licence from ASIC, the ASIC Act prosecutes persons who have no AFS licence and have provided “financial services” or “financial products”.

The terms “financial service” and “financial product” have a peculiar meaning under the Acts.  Financial service appears to be the same thing as financial product.
  Financial service is defined broadly and includes the provision of service and advice on shares, bonds, securities, debentures, derivatives, consumer credit, general insurance contracts, life insurance contracts, superannuation funds, managed investment schemes, deposit account facilities, and non-cash payments such as smart cards and cheques.
  An interesting point to note is that the list relates only to intangible and personal properties.  There is no specific mention of investment advice or marketeering regarding real property or land.  In fact, there is no mention of land at all in the Acts.  For this reason, it would be appropriate to say that the current financial services laws are not applicable to matters concerning real property.  Since the introduction of the financial services laws, as now incorporated in Chapter 7 of the Corporations Act and the ASIC Act, there has been no case law deciding on whether “financial services” include property investment advice and marketeering.

By not ruling out the possibility of non-application entirely, one could say that financial services laws may have some use in property investment advice cases if, for example, the advice given on property investment is in some way connected to or tired in with financial services or products mentioned above.  Few examples where this may occur and is within the jurisdiction of ASIC to regulate property investment advice indirectly are:

(a) When property investment is structured as a managed investment scheme and the financial service adviser is providing advice on investment management which includes property;

(b) Where a person has an investment portfolio which includes real property and company shares and is seeking advice on, say, capital gains tax, from an accountant;

(c) Where a strata title property is made up of company shares in which a parcel of shares represents an apartment or a flat; and in providing financial investment advice on shares, the financial service provider is actually providing investment advice on a strata title on real property.
  

A point to note is that the ASIC Act also contains consumer protections that are substantially similar to those in the TPA.
  It appears that the legal framework for the regulation of financial services and financial products is well covered; and whether such framework could also apply to matters regarding property investment is, as discussed above, dependant on how the financial/investment advice is sought and delivered.

The Real Estate Agents legislation: 

States and Territories have their own legislation dealing with matters involving the real estate industry, real estate agents and residential property transactions.
  Although these estate agents legislation vary slightly from state to state, their main purposes are to regulate the conduct of the licensed estate agents and to provide protection to vendors and owners against unfair and unethical conduct by the licensed estate agents.  They are not for consumer protection purposes and they do not apply to unlicensed property promoters, except in Queensland as will be noted shortly.

The licensed estate agents are subject to strict regulatory standards and disclosure principles.  Their activities are restricted to selling, exchanging and letting real property, and the Acts prohibit any investment or financial advice given, whether privately or in seminars. If an agent, by way of reply, finds the need to provide some general advice or information, then the agent must warn the purchasers not to rely on such advice or information but to seek independent advice and make their own assessment as to the suitability of the property that they wish to purchase.  The contract of sale usually contains such warning to the purchasers.  On occasions, it can sometimes be difficult for a property investor/purchaser to know whether a person is a licensed estate agent or merely a property investment adviser/marketeer.

Queensland is slightly different in this respect.  Under the Property Agents and Motor Dealers Act 2000 (Qld), a chapter is devoted entirely to ‘property marketeering’, which includes regulating property investment advice.  A marketeer is defined to include any person, directly or indirectly, involved in any way in the sale or promotion of residential property, or the provision of a service in connection with a sale.  This Act prohibits misleading conduct, unconscionable conduct, false representation and various other types of misconduct by the marketeers in relation to residential property in Queensland.
  Only Queensland has such consumer protection specifically in relation to property investment advice and marketeering.

The uniform Consumer Credit Code:

The Consumer Credit Code (“the CCC”) is a uniform piece of legislation designed to regulate consumer credit contracts and credit providers.  The Code was enacted in Queensland in November 1996 by agreement, and all other States and Territories have adopted it. 
 

The uniform CCC covers a wide range of credit situations, including personal loans, home loans, home mortgages, guarantees, credit card facilities, and personal overdrafts.  It applies to all credit, with no limit on the amount provided, for personal, domestic or household purposes.
   Banks, financial institutions, building societies, and credit unions are all subject to the uniform CCC, and are required to adhere to the full disclosure principles both during the pre-contractual stage and when the credit contract is signed.

To some extent, the CCC may have some relevance to finance brokers, but this could only happen if a finance broker is receiving commissions and is willing to be named as a party in the credit contract.
  In practice, the Code is unlikely to be relevant in property investment advice or marketeering.

Common law action for negligence or misstatement:

The alternative to a statute-based action against a property investment adviser is an action at common law under the tort law principles.  Although case law dealing specifically with property investment advice and marketeering is lacking, there are ample cases on general negligence and misstatements that are available to construct an argument in this area.
  The principle from Pearce LJ in Hedley Byrne & Co Ltd v. Heller & Partners Ltd, which is about negligent financial advice given, may be used as a starting point

PART III:   PROBLEMS WITH THE CURRENT FRAMEWORK
As discussed in the earlier part of this paper, it is not mandatory for persons to be licensed or registered when providing investment advice regarding real property.  Apart from solicitors, licensed estate agents,
 licensed financial advisers,
 accountants, conveyancers,
 and credit providers,
 all other property “advisers” and promoters are unregulated.
  This Part now discusses the limitations and some major problems associated with the current framework on property investment advice and marketeering.

Problem 1: Crossover of jurisdictions and conflict between ACCC, ASIC and the various state departments: 
The biggest problem is perhaps the crossover of jurisdictions between ACCC, ASIC and the various State consumer affairs departments.  It is not clear as to which agency or department is charged with the responsibility to regulate property investment advice and marketeering, simply because all these regulators have the same objective, ie consumer protection; and none has the specific power to regulate property investment advice.  An illustration of this assertion follows.
Section 52 of the TPA prohibits misleading or deceptive conduct by a corporation in the supply of goods and services.  The State Fair Trading legislation provides a similar provision, except that the State Act applies to “a person” instead of “a corporation”.  Part 2 Div 2 of the ASIC Act has a provision similar to s.52 of the TPA.  The main difference is that the TPA/State Fair Trading legislation apply to matters involving “goods and services” while the ASIC Act applies only in relation to matters falling within the listed “financial services” and “financial products” which do not include property investment advice or property investment.  The similarities in the wording on prohibiting misleading and deceptive conduct and the complete silence on property investment advice makes the entire scheme inoperable in this area, creating confusion and uncertainty amongst the different agencies.  On this basis, one may argue that it is unclear as to which department or agency would have greater power, or greater responsibility, in dealing with matters concerning property investment advice.

Section 109 of the Commonwealth Constitution states that, in the event of inconsistency, Commonwealth legislation prevails over State legislation.  If this view is true in this context, then State consumer affairs departments have no further role to play in this matter, having the matter then falling into the hands of the Commonwealth agencies.  However, confusion that remains is between ACCC and ASIC, both being within the Commonwealth jurisdiction.

There is a signed Memorandum of Understanding (“MOU”) between ACCC and ASIC which came into existence in December 2004.  The relevant term reads:

“The agencies agree to assist each other in the exchange of information, the referral of matters and the delegation of powers, and to cooperate on compliance, education and enforcement activities within the framework of this MOU and consistent with all relevant laws.”

The question remains to be seen is, how effective is the MOU at law.  The writer has two points to make about this.  First, the MOU is merely a co-operative friendly hand-shake deal between the two Commonwealth agencies.  Both ACCC and ASIC are independently controlled by their own respective Commonwealth Acts and have their own distinct powers and duties.  These two agencies stand independently of each other entirely.  There is no certainty of any legal effect in that MOU if serious conflict and disagreement occur between these two agencies over the same subject matter.  It is unfashionable to then drag in an independent arbitrator (whoever that may be) to sort out their differences as to who is responsible for what while the consumer matters such as property investment advice are likely to be neglected.

Second, the MOU is still relatively new.  Both ACCC and ASIC had agreed to bring in the MOU soon after a Federal Court justice had decided in Australian Competition and Consumer Commission v. Henry Kaye and National Investment Institute Pty Ltd
 that the first defendant had contravened s.52 when he provided property investment advice.  In that case, Henry Kaye attempted to argue that ACCC had no jurisdiction to bring action against him as an individual.
  As said, the MOU is still at an early stage.  There is no legislation governing the legal effect of MOU and one cannot imagine that contract law would apply to determine the validity given that the primary laws vested within the agencies are those stated in their respective Acts.  The Commonwealth Constitution does not cover MOU.

In summary, the writer contends that the laws are counterproductive when multiple agencies have only some general power to deal with matters involving property investment advice.  It is unlikely to see a department or agency willing and prepared to take on a proactive approach and claim that it is their responsibility to take actions against a property promoter or marketeer.  The likely occurrence is that one agency may be claiming that the matter is the responsibility of the other agency and so on and so forth and this could lead to no agency wanting to accept responsibility.

Problem 2: Lack of clarity and depth in the Trade Practices Act:

Putting aside the crossover of jurisdiction issue, there are four reasons for which the TPA is inadequate for solving property investment advice and marketeering cases.

First, there needs to be a “corporation … in trade or commerce”.  This would not be a problem if a corporation was in fact in the business of providing property investment advice.  The difficulty arises when a corporate entity is only providing property investment advice once or twice in an attempt to make a sale of its own property – would this amount to “in trade or commerce” under the TPA?  The High Court in Concrete Constructions (NSW) Pty Ltd v. Nelson
 has pointed out that the words “in trade or commerce” can be problematic in some cases.  The Court expressed the view that:


“the reference to conduct ‘in trade or commerce’ in s.52 can be construed as 
referring only to conduct which is itself an aspect or element of activities or 
transactions which, of their nature, bear a trading or commercial character.”

It is clear from Concrete Constructions (NSW) Pty Ltd v. Nelson that for conduct to come within the Trade Practices Act, it must bear a trading or commercial character and this means there has to be a number of similar activities or transactions. Where property investment advice has been given once or twice, this may not be sufficient evidence to argue that the property promoter was “in trade or commerce”.

Second, the TPA focuses on the “conduct” that has been committed.  It does not operate as a preventative measure.  The court deals with the matter only after misconduct has occurred, in which case the court will then impose corrective measures.  In the case of having relied on the wrong information about property investment, this approach is not really a solution when the victims have already suffered significant financial losses and are crippling with mortgage debts.

The third point is in relation to the “misleading or deceptive conduct” element.  Although, the element in s.52 appears to be clear and unambiguous, proving a breach of that element can in fact be difficult in cases involving property investment advice.  The courts in numerous other cases have made abundantly clear that proof of misleading or deceptive conduct must be fact-based.
  However, when advice turns on the assessment of the potential growth in property value and the potential rental incomes, such advice involves opinions, predictions and some calculated guesswork.  At times, it can be difficult to draw a line between opinions from fact-based evidence and opinions that are unsubstantiated, and yet again opinions that were fact-based but are no longer valid and may appear as misleading because of the sudden shift in the property market.  The question is, how does a consumer prove its claim under s.52 in this instance?  It is more likely that the consumer would choose to walk away and cut the losses than to fight against the impossible or near impossible.
The fourth and final point is the fact that the TPA does not refer to property investment advice or marketeering.  The only provision that refers to real property or more precisely, “land” is s.53A, which prohibits misleading or false representation in respect to the “land” itself (such as the dimension of the land or the quality of the land being used).
  Section 53A has absolutely no bearing on matters involving property investment advice or capital gains from the property. 

Problem 3: Property investment advice and marketeering is not “financial service” or “financial product” within the ASIC Act and the Corporations Act
The main problem here is to do with the definitions of “financial service” and “financial product” given under both the ASIC Act and the Corporations Act, as discussed earlier in the paper, which do not include property investment advice or marketeering. 
Currently, there is a disparity in the treatment between persons who are providing financial services or financial products, within which their conduct is strictly regulated by ASIC under the financial services laws, and persons who are providing real property investment advice and marketeering, in which their conduct is currently wholly unregulated.  The further disparity is that, to be a financial services adviser, one must apply for an AFS licence from ASIC as required under Chapter 7 of the Corporations Act, whereas a property investment adviser does not need to have a licence.  A property investment adviser can be just about anyone off the street who is desperate to make fast cash without regard to the consequences.  This regulatory gap is causing great concern in both the financial services industry and the property investment industry. The investors who invest in shares, bonds, securities and other forms of intangible property have the assurance of protection against unfair and unethical conduct while first home purchasers who seek property investment advice are denied from similar protection.  Weighing up the necessity level, it makes logical sense that the law should provide greater protection to home purchasers than to shares investors.  After all, owning a home is a big investment.

Problem 4: Disparity between estate agents and property investment advisers

Another disparity is between the estate agents, whose conduct is strictly regulated by the relevant State Estate Agents legislation, and the non-regulated property investment advisers.  An estate agent is required to have a licence.

Although an estate agent may cross over to providing some investment advice in connection to the sale of the property, the law has made it clear that the estate agent must also give clear warning to the potential purchasers that they are not to rely on such advice and that they should seek independent advice and confirmation.  Currently, there is no equivalent provision for property investment advisers.
 
Problem 5:  No regulation for finance brokers
There is no national regulatory framework for finance brokers.
  The Consumer Credit Code has only limited use in this area.
  A finance broker does not need to be included as a party in the credit contract.  A property investment adviser/marketeer can avoid coming into contact with the Consumer Credit Code.  For example, a marketeer may be attempting to push through a sale of its property, and by doing so, may be engaging in giving investment and financial advice and recommending credit providers.  A purchaser who is unable to borrow funds through the conventional method may find this an attractive option.  In avoiding the Consumer Credit Code, the marketeer would ensure that all fees, charges and commissions are built into the actual purchase price.  The credit provider, on the other hand, may be glad to take on the business either with or without a finance broker mentioned.

Problem 6:  Anybody can become property investment adviser without licence, training or qualification

Currently, there are no barriers to stop people from giving property investment advice.  Anybody can operate as a property investment adviser without the need to have formal qualification, training or reference check, provided the person is able to put on a good impression.  The absence of clear barriers is a serious concern.  Although the heavy fines and penalties imposed by the various Acts may be enough warning to discourage people from engaging in misconduct, the reality is quite different and this is evident from the voluminous court cases on s.52 and s.51AC of the TPA.  The current system only allows corrective actions to be taken after misconduct has occurred and only after the matter is proven in court that any compensation to be received is a matter for the court to decide. 

What is required now is a firm set of barriers to screen out certain unqualified applicants from giving property investment advice in the first place.  Without these barriers, the already licensed estate agents, licensed financial services advisers, qualified accountants and the like are financially and competitively disadvantaged.
Problem 7:   Lack of reference to property investment advice

One of the main factors for the ineffectiveness in the law in protecting consumers in property investment advice is the too many existing Acts dealing with consumer protections generally, coupled with the lack of reference to property investment advice.  Currently, the system appears to be a “one size fits all” protection.  Arguably, given the discussion so far in this paper, this system is outdated. 

PART IV:   SUGGESTIONS FOR REFORM
In this Part, the writer argues that the only way to move forward in this area and to improve the system would be to have a co-operative national legislation designed primarily for the regulation of real property investment advice.  A new government authority at the Federal level should be set up to administer the new proposed law.  This new proposed law should not mix in with the currently existing financial services laws under Chapter 7 of the Corporations Act.  The following are the writer’s reasons for the suggestions, along with some key terms to be included in the new proposed law.  However, first, it is necessary to consider whether Commonwealth has the power to enact laws in respect to property investment advice.

Does Commonwealth have power to enact laws in respect to property investment advice?

Section 51 of the Commonwealth Constitution provides a list of matters within which the Commonwealth Parliament has the power to make and enact laws.  Real property and property investment are not within the list.  The closest provision is s.51(i) which permits the Commonwealth Parliament to enact laws with respect to “trade and commerce with other countries, and among the States”. 

In areas where the Commonwealth Constitution does not cover, the individual States are presumed to have the residual powers.  For example, s.16 of the Victorian Constitution states that the Victorian Parliament shall have the power “to makes laws in and for Victoria in all cases whatsoever.”  Other States have the equivalent provisions in their own Constitutions.

One way in overcoming this predicament is to make use of the referral of powers under s.51(xxxvii) of the Commonwealth Constitution where all the States and Territories refer their own constitutional powers to the Commonwealth and for Commonwealth to then legislate on their behalf.  Section 51(xxxvii) states that the Commonwealth Parliament has power to make laws in respect to:


“Matters referred to the Parliament of the Commonwealth by the Parliament or Parliaments of any State or States, but so that the law shall extend only to States by whose Parliaments the matter is referred, or which afterwards adopt the law.”

This referral of power under s.51(xxxvii) has been used previously and appears to be working harmoniously.  The most recent example was in 2001 where, because of the constitutional challenge on the validity of the federalized nature of the Corporations Law scheme which was wrongly passed by the Commonwealth,
 the States subsequently agreed to resolve the constitutional crisis by referring their powers to the Commonwealth to enact on their behalf.  The Commonwealth and the States also agreed that the referral would have a sunset clause to allow a State to terminate it after five years.  Consequently, the Corporations Law scheme became the Corporations Act 2001 (C’th).  This referral of power has since been extended for another 5 years.  Following that model and with the use of s.51(xxxvii), a uniform national framework for the regulation of property investment advice can be achieved.

Why the need for separate new legislation and separate Commonwealth agency for property investment advice:

It has been suggested by a few commentators
 in the industry that property investment advice and marketeering should be incorporated into the currently existing financial services laws in Chapter 7 of the Corporations Act and be regulated in the same way by ASIC, because property investment advice is in actual fact a form of financial service.  The writer hesitates to go down that path for the following reasons:

· The financial services laws in Chapter 7 of the Corporations Act and the ASIC Act are still relatively new.  The Financial Services Reform Package was introduced in March 2002 and came into full force in March 2004.  Many of the principal sections have not been tested in court for their validity. There is a chance that if the court strikes down the Financial Services Reform package for lack of clarity or for whatever other reasons, the property investment advice component may also be struck down with it.    

· Traditionally, the Corporations Act has always been an Act regulating companies, shares, bonds, securities and all other intangible products and choses in action.  The Corporations Act was designed specifically to deal with all matters relating to and incidental to companies and was not intended to have a sense of consumer protectionism.  Given the current structure of the Corporations Act and the current view of the High Court on s51(xx) of the Commonwealth Constitution,
 it may be argued that ASIC may not have the power to regulate matters in relation to real property.  

· The Corporations Act alone is already substantively complex combined with the sheer volume.  To add any more unrelated topics such as ‘real property’ into the Act could potentially cause law practitioners and academics to turn away from practicing and researching corporate law. Practitioners and academics who have specialised in corporate law and Corporations Act cannot be expected to also specialize in many other areas. 

· Chapter 7 of the Corporations Act is not just about regulation of “financial services” and “financial products”; it also has provisions dealing with insider trading of securities and other forms of market manipulation.  It would be conceptually difficult to insert “property investment advice” provisions into that Chapter.  Changes to the definition of “financial services” and “financial products” would in turn require changes to some other provisions both within and outside Chapter 7.  It would be simpler however to use Chapter 7 as a model for drafting a new Act to regulate property investment advice and advisers and to have a new Commonwealth agency administering that new Act. 

· Property developers, property promoters, property investment advisers, property investment marketeers – in short, “property spruikers” - will always be operating in our community, finding ways and means to avoid the law.  Over time, as the property spruikers become “smarter”, the laws on property investment advice will also need to be amended, updated and revised, and such can become difficult to manage if they are amongst other subject matters.  For this reason, it is sensible to keep all related laws in the one place under the same Act wherever possible.  A new Act to regulate property investment advice and marketeering would be a good start.

Terms for the new proposed legislation:

This Part provides a checklist of what is required in the new proposed Act for the regulation of property investment advice and marketeering.  In doing so, it highlights the more important terms only, leaving out the details for later when the ideas and suggestions in this paper have been accepted and brought forward for legislative drafting.  The following points to be included are.

· First, there needs to be a clear set of criteria to be satisfied before a person is allowed to come into the property market and give investment advice.  The criteria to include are: 
· formal education and training as a prerequisite for applying for a licence; and

· a reference check on bankruptcy, criminal record, and character.

· Second, upon obtaining a licence, the property investment adviser is required to take out professional indemnity insurance and to participate in the on-going professional developments and education;

· Third, there needs to be compliance with the full disclosure principles by the property investment advisers and marketeers, covering:
· Disclosures in all stages, including the pre-consultation stage and in some circumstances disclosures may also be necessary when advice delivered is through educational seminars and conferences;

· Disclosure of relationship with a third party if any, for example, with a credit provider, or a financial institution or a finance broker, or with any other related party (whether with a corporate entity or an individual) and such disclosure be mandated irrespective of whether there is actual or potential conflict.  Further, if there are personal or financial gains from any of the related party, even if the gains are commission-based and in however small amounts, these should also be disclosed.

· if a property investment adviser is a marketeer as well (for example, a property developer) or is also playing the role of a finance broker, then a note should be clearly displayed to advise the seeker of property investment advice to obtain second independent advice;
· Fourth, when a property investment adviser prepares a disclosure statement to be given to its client or potential client, it is important not to allow the disclosure statement to be too long, otherwise the lengthy document could potentially stop people from reading it or could discourage from continuing their reading after half way.  It is important to ensure the disclosure statement contains all of the essential disclosures and is still within an acceptable length.

· Fifth, the term “property investment advice” should be clearly and broadly defined, so as to include all types associated with real property and to include advice given through various programs, seminars and conferences.  Careful drafting would ensure not to step over to the “financial services” area, which is currently in the jurisdiction of ASIC.  This avoidance of overlap is necessary to ensure that the two Commonwealth agencies do not conflict when carrying out their responsibilities under their respective Acts.

· Sixth, although the use of the duty of care doctrine and the neighbourhood principle may be clear at common law, these doctrines may have greater impact if they were to be codified into the legislation.  The writer is not aware of any Australian caselaw where the courts have used the common law principles to decide against a property investment advisers.  There have been numerous cases on advice negligently or otherwise wrongly given on other matters,
 but there is no caselaw specifically on property investment advice.  This is so partly because the litigants in the property investment advice cases so far have been leaning towards the various consumer protection legislation as this is currently the only best choice they have.
  By codifying these doctrines into the legislation, it would simplify the task for the litigants in establishing a breach of that duty of care and, unlike the common law position, the new proposed legislation could reflect that the breach of that statutory duty can result in serious criminal consequences.  Thus, this codification could signal a powerful message to the potential offenders not to even think about engaging in misleading or deceptive conduct or in any other unfair or unethical conduct.
· Seven, the consumer protection provisions contained in the Trade Practices Act, such as misleading and deceptive conduct, unconscionable conduct, bait advertising, harassment and coercion, and all other types of unethical conduct, are to be repeated in this new proposed Act, but without the element of “in trade or commerce”.  This is to ensure that the proposed new Act would apply to a single act of misconduct or a single act of unfair practice.

· Eight, in designing the new proposed Act, one should bear in mind that all people of all age groups and of all backgrounds have the potential to become a property “investor” and seeking property investment advice.  They are not necessarily an investor as such in the sense of occupying the position, but they do need good basic property investment advice in order to make an informed decision on, for example, purchasing a family dream home or a retirement home.  Further, although, computers and technologies are rapidly growing in our community, one should bear in mind that not all people are using computers to access information.  The elderly citizens and the migrant workers are unlikely to know how to use computers effectively.  For these reasons, there should be provisions in the new proposed Act requiring the property investment advisers and marketeers to provide disclosure statements in printed form and in different languages, perhaps the more popular languages.  Whilst this may not be cost-effective for a small firm providing property investment advice, the alternative would be for a Commonwealth agency to publish a checklist on things that a property investment adviser must disclose when coming into contact with a client or a potential client.  The checklist should be in different languages and be given to the client by a property investment adviser when advice is sought and given.

PART V:   CONCLUSION
It is hoped that the ideas and suggestions in this paper will be implemented into the new proposed Act for the regulation of property investment advice and marketeering.  The writer has argued strongly that it is imperative to have an entirely new proposed Act in this area to be administered by a new regulator at the Commonwealth level, separate from what ASIC is currently doing.  It is the view in this paper that a national co-operative approach is the only way to move this industry forward.

One may anticipate that the issue of costs may be dominating the discussion at Parliament on whether it is viable to create a new regulator.  In  relative terms, given the importance of this industry and the fact that the first home buyers and the elderly are most at risk of receiving incorrect and inaccurate property investment advice (because of their inexperience and their fragility), the writer believes that the issue of costs should be set aside and the focus should be on protecting the vulnerable.
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� Estate agents are licensed and they are governed by the various State and Territory estate agents legislation.


� Chapter 7 of the Corporations Act covers financial services providers and they are regulated by ASIC.


� Chapter 17 of the Queensland Property Agents and Motor Dealers Act 2000 deals specifically with property marketeering and unfair conduct by the marketeers. 


� Trade Practices Act 1974 (C’th), s.52


� Trade Practices Act 1974 (C’th), ss.53 and 53A


� Trade Practices Act 1974 (C’th), ss.51AA – 51AC


� Section 53 of the Trade Practices Act 1974 (C’th) covers a range of false or misleading representations; for example, false representation on standard, quality, value, grade, model; false representation that a product is new when it is not; false representation that goods or services have sponsorship or approval or performance characteristics or use or benefits; false representation as to the origin of the goods; and false representation with respect to the price of the goods or services.


� An illustration of the difficulty in using s.52 as an argument to prosecute a property investment adviser is in the case of Australian Competition and Consumer Commission v. Henry Kaye and National Investment Institute Pty Ltd [2004] FCA 1363.  The Federal Court justice in the original jurisdiction reluctantly supported ACCC’s argument that a breach of s.52 of the Trade Practices Act had occurred when he placed misleading advertisements in the various forums to attract viewers to attend his property investment advice seminars.  The court had no difficulty in finding the case against the corporate entity in which Henry Kaye was involved in, but the court had difficulty deciding that Henry Kaye was an accessory in the contravention of s.52.  The conclusion derived by the Federal Court appeared to be abrupt and inconsistent with the reasoning.  Henry Kaye appealed against the decision on the ground that ACCC had no jurisdiction to initiate an action under s.52 on the facts presented.  The case however ended when the defendant withdrew his application for appeal.  Overall, it seems that this is a borderline case when s.52 was being used on a property investment advice case.  It is not clear whether the Federal Court will again adopt a similar approach in the future.


� For examples of cases where the courts have ordered corrective measures, see HCF Australia Ltd v. Switzerland Australia Health Fund Ltd (1988) ATPR 40-834; David Golf & Engineering Pty Ltd v. Austgolf Corp (1993) ATPR 41-207; ACCC v. Hungry Jack’s (1996) ATPR 41-538; ACCC v. Virgin Mobile Australia Pty Ltd (No.2) [2002] FCA 1548. 


� An example is seen in Australian Competition and Consumer Commission v. Henry Kaye and National Investment Institute Pty Ltd [2004] FCA 1363, where the court ordered a permanent injunction against Henry Kaye from providing any more seminars on property investment and get rich fast, but that outcome has no practical purpose for victims who have suffered losses financially.  Also, in HCF Australia Ltd v. Switzerland Australia Health Fund Ltd (1988) ATPR 40-834, the court expressed the view that the purpose of corrective advertising and injunction is to protect and educate consumers, not punish the defendants.


� Legislation from States and Territories are: Fair Trading Act 1992 (ACT), Fair Trading Act 1987 (NSW), Consumer Affairs and Fair Trading Act (NT), Fair Trading Act 1989 (Qld), Fair Trading Act 1987 (SA), Fair Trading Act 1990 (Tas), Fair Trading Act 1999 (Vic), and Fair Trading Act 1987 (WA).


� See for example, s.766A which is within Chapter 7 of the Corporations Act, states that “a person provides a financial service if they provide financial product advice, or deal in a financial product…”


� See ss.766A – 766E of the Corporations Act, which provides a long list of definitions for “financial services”.


� For an explanation of what a managed investment scheme is, see Hanrahan, P, Funds Management in Australia: Officers’ Duties and Liabilities, LexisNexis, Sydney, 2007, Ch___ 


� An accountant is ordinarily a financial services provider and is qualified to apply for an Australian Financial Services licence from ASIC under chapter 7 of the Corporations Act (C’th).   


� This type of land structure and ownership is not common in Australia, but it still exists, for example, in suburbs such as St Kilda and Elwood in Victoria, Australia.  Most of the land in Australia are under the Torrens system and less so under the “common law” system, and even less so under the unit shares system.    


� Section 12DA of the ASIC Act is about prohibition on misleading or deceptive conduct in relation to financial services while s.12CC is about prohibition on unconscionable conduct in relation to financial services. 


� See, for example, Estate Agents Act 1980 (Vic); Agents Act 2003 (ACT); Property, Stock and Business Agents Act 2002 (NSW), Property Agents and Motor Dealers Act 2000 (Qld), Real Estate and Business Agents Act 1978 (WA)


� Property Agents and Motor Dealers Act 2000 (Qld), chapter 17 contains provisions dealing with property marketeering.


� The States and Territories having adopted the uniform CCC are:  Consumer Credit Act 1995 (Vic.); Consumer Credit Administration Act 1995 (NSW); Consumer Credit Act 1994 (Qld); Consumer Credit Act 1974 (SA); Consumer Credit (Western Australia) Code and the Credit (Administration) Act 1984 (WA); Consumer Credit (Administration) Act 1996 (ACT).


� Consumer Credit Code, s.6(1)


� Consumer Credit Code, s.14 provides a list of items requiring disclosure in the pre-contractual statement, while s.15 provides a further list of disclosure items to be included in the actual credit contract in addition to those already disclosed in the pre-contractual statement.


� Consumer Credit Code, Part 7 deals with related sale contract and the liabilities of both the supplier and the linked credit provider if circumstances of the case reveal that the finance broker is a “supplier” who is “linked” to the credit provider.  The application of Part 7 is seen in the most recent High Court decision in Australian Finance Direct Limited v. Director of Consumer Affairs Victoria [2007] HCA 57, which was handed down on 12 December 2007.  Further discussion on the uniform CCC is beyond the purpose of this paper.     


� Examples of cases involving negligent advice and misstatements are: Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465, Mutual Life and Citizens Assurance Co Ltd v. Evatt (1970) 122 CLR 628 (PC decision) and (1968) 162 CLR 340 (HC decision with judgment of Barwick CJ at 354-355 being significant), Shaddock & Associates Pty Ltd v. Parramatta City Council (1981) 150 CLR 225, San Sebastian Pty Ltd v. Minister Administering the Environmental Planning and Assessment Act (1986) 162 CLR 340.


� Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465 at 486 where Pearce LJ made a ruling:  	“A reasonable man, knowing that he was being trusted or that his skill and judgment were being relied on, would, I think, have three course open to him.  He could keep silent or decline to give the information or advice sought; or he could give an answer with a clear qualification that he accepted no responsibility for it or that it was given without that reflection or inquiry which a careful answer would require; or he could simply answer without any such qualification.  If he choose to adopt the last course he must, I think, be held to have accepted some responsibility for his answer being given carefully, or to have accepted a relationship with the inquirer which requires him to exercise such care as the circumstances require.”  


� Above n 18


� Financial advisers are regulated under the financial services laws in Chapter 7 of the Corporations Act, and if they are not registered with ASIC and are providing “financial services” or dealing with “financial products”, then they will be prosecuted under Part 2 Div 2 of the ASIC Act.


� In Victoria, conveyancers are regulated by the Conveyancers Act 2006 (Vic) since 1 July 2008.


� Credit providers are regulated by the uniform Consumer Credit Code adopted by the various States and Territories.


�  For example, property developers do not need to be registered.  Property valuers have been deregulated in Victoria since mid-1990.  Finance brokers are not subject to the Consumer Credit Code unless they are linked to the credit contract and are receiving commissions.  Accountants are regulated only to the extent in which they provide tax services as tax agents or services covered under the financial services laws in Chapter 7 of the Corporations Act.


� Another similarity is found in the “unconscionable conduct” element, where s.51AB of the Trade Practices Act 1974 (C’th) is equivalent to s.12DC of the ASIC Act 2001 (C’th), except that the TPA applies in the case of  “supply of goods or services” and the ASIC Act applies in relation to “financial services” and they can overlap in certain circumstances. 


� The MOU was signed on 21 December 2004 between ACCC and ASIC.  The full length of the MOU is available at � HYPERLINK "http://www.fido.gov.au/asic/asic.nsf/byheadline under ASIC MR 04-420" ��http://www.fido.gov.au/asic/asic.nsf/byheadline under ASIC MR 04-420�, accessed on 3 September 2007.


� Australian Competition and Consumer Commission v. Henry Kaye and National Investment Institute Pty Ltd [2004] FCA 1363 – the decision was handed down by Kenny J at the Melbourne Federal Court in October 2004.  


� Henry Kaye lodged an application for appeal to the Full Federal Court against the decision on 12 November 2004 on the ground that the Trade Practices Act had no relevance as against the individuals, but prior to the full hearing, he withdrew the application in March 2005.  It should be noted that according to ACCC v. Chen (2003) 132 FCR 309 at 16 and ACCC v. Hughes [2002] ATPR 41-863, the courts expressed the view that by virtue of s.6(3) and in some limited circumstances, the operation of the Trade Practices Act could extend to individuals where the misconduct in question relates to the use of postal, telegraphic or telephonic services or takes place in a radio or television broadcast or via the internet.  


� Concrete Constructions (NSW) Pty Ltd v. Nelson (1990) 169 CLR 594


� Concrete Constructions (NSW) Pty Ltd v. Nelson (1990) 169 CLR 594, at 604 (per Mason CJ, and Deane, Dawson and Gaudron JJ)


� See, for example, James v. ANZ Banking Group Ltd (1986) 64 ALR 347 (at 372 per Toohey J), Global Sportsman Pty LTd v. Mirror Newspapers Ltd (1984) 2 FCR 82, Famel Pty Ltd v. Burswood Management Ltd (1989) ATPR 40-962.


� Trade Practices Act, s.53A reads, in part, “A corporation shall not … make a false or misleading representation concerning the nature of the interest in the land, the price payable for the land, the location of the land, the characteristics of the land, the use to which the land is capable of being put or may lawfully be put or the existence or availability of facilities associated with the land…” 


� Queensland is the only state that has an Act dealing specifically with prosecuting unlicensed property marketeers since 2000.  See Chapter 17 of the Queensland Property Agents and Motor Dealers Act 2000, which deals with “property marketeering”


� Some States have a registration system for finance brokers while other States do not.  Under s.26 of the Finance Brokers Control Act 1975 (WA), Western Australia is the only State that requires a licence to practise as finance broker.  Section 4 defines what a “finance broker” is.    


� Consumer Credit Act 1995 (Vic), Part 4A regulates the activities of finance brokers, but Part 4A will only apply where a fee is charged directly to the consumer by the finance broker.


� In December 2007, on behalf of the Ministerial Council for Consumer Affairs, the New South Wales Office of Fair Trading released the National Finance Broking Scheme Consultation Package 2007, incorporating a Draft Finance Broking Bill.  The Package contains a consultation paper proposing for a new national regulatory regime for regulating finance brokers, proposing for licensing and disclosure schemes to be set up for finance brokers, etc.  A copy is available at http:// � HYPERLINK "http://www.consumer.gov.au/html/publications.htm" ��www.consumer.gov.au/html/publications.htm�.  The purpose of this paper is about property investment advice, therefore further discussion on the Consumer Credit Code and finance brokers is beyond the scope of this paper.


� See Re Wakim (1999) 17 ACLC 1055, Bond v. R (2000) 169 ALR 607, and R V. Hughes (2000) 171 ALR 155


� The commentators are industry-based and referred to in the Commonwealth Parliamentary Joint Committee on Corporations and Financial Services Report on Property Investment Advice – Safe as Houses June 2005.  Most commentators have expressed preference for making this a Commonwealth responsibility without providing any legal basis.  Both the Law Institute of Victoria (Submission 19) and the Commercial Law Centre at Griffith University (Submission 13) have suggested merging in with the Financial Services Laws in Chapter 7 of the Corporations Act and their reason was that property investment advice is a form of financial service.  The Commercial Law Association of Australia (Submission 24) has, however, suggested something similar to the uniform Consumer Credit Code with the States and Territories having control over the final version, making it as a State or Territory Act.  Academic writing in this area is very minimal, one in particular is from B. McCabe, “Who Wants to be a Millionaire?  Misleading and Deceptive Seminar Spruiking” (2005) 13 Trade Practices Law Journal 163.         


� According to the High Court in Huddart Parker v. Moorehead (1909) 8 CLR 330, s.51(xx) of the Constitution dose not allow Commonwealth Parliament to make laws dealing with the formation of companies, only to make laws with respect to “corporations formed within the limits of the Commonwealth”.  This narrow interpretation was affirmed (6:1) in NSW v. Commonwealth (1989) 169 CLR 482.  This was the basis for the constitutional challenge on the federalized nature of the Corporations Law Scheme by the defendants in  Re Wakim (1999) 17 ACLC 1055, Bond v. R (2000) 169 ALR 607, and R V. Hughes (2000) 171 ALR 155.


� See above note in n 24. 


� See Australian Competition and Consumer Commission v. Henry Kaye and National Investment Institute Pty Ltd [2004] FCA 1363.  Although, ACCC had a successful outcome, the decision did not seem to provide any practical outcome for the victims who have suffered significant losses financially.
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