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ABSTRACT

The focus of this paper is on competition policy and law in the ASEAN countries. Competition law is part of competition policy as policy incorporates economic policies that facilitate the operation of competitive forces in a market economy. The paper begins with a descriptive evaluation of competition policy in the ASEAN countries. We then look at the effect of economic structure on the probability of early adoption of competition law among the ASEAN countries after which the competition laws of the ASEAN countries are evaluated in terms of objectives, jurisdictional exception, horizontal agreements, vertical agreements, definition and abuse of dominant position and mergers. We then discuss the harmonization of competition laws in a qualitative manner.
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I. INTRODUCTION
Competition policy encompasses competition law and economic policies that facilitate the free flow of resources to their most valued users. Thus liberalization, deregulation, privatization and competition law are then part of competition policy. Since the focus of this article is on competition policy and law in the ASEAN countries, we first discuss the status of competition policy in the ten ASEAN countries before we look at the structure of the economies of the ten ASEAN countries and relate the characteristics of these ten  economies to the early adoption of competition law in the four ASEAN countries that have implemented competition law. We then proceed to compare and contrast the competition laws that have been implemented in the four ASEAN countries and evaluate qualitatively  the extent of harmonization of competition laws in terms of objectives, jurisdictional exceptions, horizontal agreements, vertical agreements, abuse of dominant position and mergers. We relate the comparative analysis to the European and American experience with antitrust law and the prevailing economic theories of  competition.
II. STATUS OF COMPETITION POLICY IN ASEAN
It should be noted at the outset that only four countries in ASEAN have implemented competition law. This is despite the fact that more than four ASEAN countries are members of the World Trade Organization, which has recommended the implementation of competition policy and law. Many of the ASEAN economies have however liberalized and deregulated their economies and privatized state assets to create a competitive market economy that will be attractive to foreign investors. Singapore is an example of an economy that has created the conditions to attract international investments by liberalizing and deregulating her economy well ahead of her ASEAN neighbors. She has been followed by Malaysia, Thailand, Indonesia and the Philippines and more recently by Vietnam with its Doi Moi economic renovation program initiated in 1988. The other four countries with the exception of Brunei are poor economies and late starters in the economic development process. Brunei is one of the richest countries in the world  (WTO, 2001) but has not developed a formal market economy because of the abundance of petroleum  dollars. Although Laos had initiated reforms by introducing the New Economic Mechanism in 1986 it remains one of the poorest countries in the world. Cambodia has begun economic reconstruction as a result of coming out of war. Myanmar is still ruled by a military junta and faces international economic sanctions. We therefore expect Singapore, Malaysia, Thailand, Indonesia, the Philippines and Vietnam  to be more advanced in terms of  encouraging domestic and foreign competition in their economies than Brunei, Cambodia, Laos and Myanmar. 

An interesting approach to look at competition policy is by using the Coase theorem  (Coase, 1988), which provides the ingredients that go to make a well functioning market economy. According to the Coase theorem, if there are well defined property rights and there is a market to buy and sell these property rights and there is an independent judiciary to protect these property rights and transaction costs are zero or near zero than there will be continuous trade in these property rights until resources flow to their most valued users. In other words, in a world where there are no transaction costs, an efficient outcome will occur regardless of the initial allocation of property rights (Coase, 1988).
The Heritage Foundation has developed an Index of Economic Freedom that allows us to rank the ASEAN countries in terms of economic freedom or the development of a market economy. Some of the important variables in the Coase theorem are captured by the Index and these include: the judiciary, regulation and property rights. The overall index of economic freedom includes: corruption in judiciary, customs service and government bureaucracy; the fiscal burden of the government; the rule of law; regulatory burden on business; restrictions on banks and labor market regulations. The sub indices include: trade policy, fiscal burden, government intervention, foreign investment, property rights, regulation and informal markets.

If we look at the overall index in Table 1, we will find that Singapore is the most free among the ASEAN countries. It also comes out on top in terms of trade policy, fiscal burden, foreign investment, property rights, regulation and the existence of an informal market. Malaysia is second with Cambodia and this is a surprise because Cambodia has just come out of war. Cambodia does better than Malaysia in terms of fiscal burden, government intervention and foreign investment but performs badly in terms of the other indexes that is trade policy, property rights, regulation and the existence of a large informal market. The lack of private property rights protection and a heavy regulatory burden on businesses together with a large informal market does not facilitate the development of a competitive economic environment. Philippines and Indonesia also score poorly on the protection of private property rights and regulation but they have a much higher score than Vietnam, Laos and Burma (Myanmar) on these two indices. The informal market economy is also quite large in all the countries except Singapore, Malaysia and Thailand. 
Table 1- Heritage Foundation

2006 – Index of Economic Freedom

	
	Overall

Index
	Trade

Policy
	Fiscal

Burden
	Government
Intervention
	Foreign

Investment
	Property

Rights
	Regulation
	Informal

Market

	Singapore 
	1.56
	1.0
	2.5
	3.5
	1.0
	1.0
	1.0
	1.0

	Malaysia
	2.98
	3.0
	3.1
	3.0
	4.0
	3.0
	3.0
	2.5

	Cambodia
	2.98
	4.0
	2.4
	2.5
	3.0
	4.0
	4.0
	4.0

	Thailand
	2.99
	3.0
	3.8
	2.5
	4.0
	3.0
	3.0
	3.5

	Philippines
	3.23
	2.0
	3.5
	2.0
	4.0
	4.0
	4.0
	4.0

	Indonesia
	3.71
	2.0
	3.4
	3.6
	4.0
	4.0
	4.0
	4.5

	Vietnam
	3.89
	5.0
	3.8
	3.5
	4.0
	5.0
	5.0
	4.0

	Laos
	4.08
	4.0
	4.3
	3.0
	4.0
	5.0
	5.0
	5.0

	Myanmar
	4.46
	5.0
	3.0
	4.5
	5.0
	5.0
	5.0
	4.5


Source: The Heritage Foundation
If we are to use the overall index of economic freedom as a proxy for competition policy we will find that the most advanced country in terms of the development of competition policy is Singapore followed by Malaysia, Cambodia, Thailand, Philippines, Indonesia, Vietnam, Laos and Myanmar. The index is also constructed to facilitate describing countries as free (score of 1.99 or less), mostly  free (score of 2.0 to 2.99), mostly unfree (score of 3.0 to 3.99) and repressed (score of 4 or higher). In terms of these scores, only Singapore is free. Malaysia, Cambodia and Thailand are mostly free whereas Philippines, Indonesia and Vietnam are mostly unfree and Laos and Myanmar are repressed. 
In terms of external openness or trade policy only Singapore is free, whereas Philippines and Indonesia are mostly free. Malaysia and Thailand are mostly unfree whereas Cambodia, Vietnam, Laos and Myanmar are repressed. 

In terms of fiscal burden, only Singapore and Cambodia are mostly free whereas the rest with the exception of Myanmar are mostly unfree. As expected, Myanmar is repressed. In terms of government intervention only the Philippines, Thailand and Cambodia are mostly free whereas the rest are mostly unfree with the exception of Myanmar which is repressed. In terms of foreign investment, only Singapore is free whereas the rest are repressed with the exception of  Cambodia, which is mostly unfree. In terms of property rights and regulation only Singapore is free whereas the rest with the exception of Malaysia and Thailand are repressed. Malaysia and Thailand are mostly unfree. In terms of the informal market, Singapore, Thailand and Malaysia have relatively smaller informal markets.

It is clear from Table 1 that Singapore is the only economy in ASEAN that is free but where the government is active in the market. As pointed out by Thangavelu and Toh, “although the Singapore government is well known to have played a pervasive role in economic development, its impact on the productivity of the economy is unlikely to be negative…Singapore’s GLCs and statutory boards are well known to be competitively run and are generally surplus generating enterprises” (Thangavelu and Toh, 2005:1222). The other countries are mostly free, mostly unfree or repressed. Although Cambodia is mostly free, property rights are poorly defined and there is a large informal market. Even in Thailand and Malaysia which together with Cambodia are mostly free, property rights are not well defined and the informal market in Cambodia is quite large. The other ASEAN countries are repressed in terms of property rights and regulation and the informal market in these countries are very large.
It is understandable that the market economy is not well developed in most of the ASEAN countries. This is because they have either come out of colonialism, or communism, or a feudal past, or  a command and control economy or they are run by a military junta in the case of Myanmar. As Hal Hill has pointed out, “there is a lingering suspicion of liberalism, markets and capitalism, much of it owing to the colonial era and the struggle for independence” (Hill, 1994:851).

III. THE STRUCTURE OF THE ASEAN ECONOMIES

The ASEAN economies comprise of Singapore, Brunei, the IMPT countries, that is, Indonesia, Malaysia, Philippines and Thailand and the CMLV countries including Cambodia, Myanmar, Laos and Vietnam. Singapore and Brunei (WTO, 2001) are the most advanced in terms of per capita GNI followed by the IMPT countries and the CMLV countries. Among the IMPT countries, Thailand is the most advanced followed by Malaysia, Indonesia and the Philippines. The CMLV countries are the most backward with war torn Cambodia and land locked Laos having the lowest per capita GNI of about US$300 in 2003 and with more than a third of the population in these two countries living on an income of less than US$1 (PPP adjusted) per day. The per capita GNI of Myanmar is about four times that of Cambodia and that of Vietnam only one and half times greater than Cambodia. The per capita GNI of Singapore is on the other hand about 70 times that of Cambodia. 

It should be noted that the per capita GNI of the ASEAN countries does not give us an indication of the probability of the early introduction of competition law. This is because although Thailand has a lower GNI per capita than Singapore and Malaysia, it  introduced competition law before Singapore and is well ahead of Malaysia in the formulation, introduction and implementation of competition law. Similarly Indonesia, which has a lower per capita GNI than Singapore, Brunei, Malaysia, Philippines and Myanmar, had introduced competition law ahead of these other countries. In the same vein, Vietnam whose per capita income is only greater than Cambodia and Lao PDR had introduced competition legislation ahead of all the other countries except Indonesia, Thailand and Singapore. This indicates that the per capita GNI is not a good predictor of the probability of implementation of competition law. Other factors such as external pressure from the IMF in the case of Thailand and Indonesia or the signing of  the Free Trade Agreement (FTA) with the USA in the case of Singapore may be more important in explaining the early introduction of competition law. In the case of Vietnam it may be both external pressure (the signing of the US-Vietnam BTA) and internal pressure to reform that may explain the early introduction of competition law. Furthermore, Vietnam had just come out of war and it needed to initiate reforms to attract large inflows of FDI. 
It is also clear that the ASEAN countries are at different stages of economic growth. The most advanced, that is, Singapore grew rapidly since the 1970s because of its early advantage in export led industrialization. Today it is the regional headquarters for global manufacturing and finance corporations. It has an abundance of physical and human capital. The sources of growth in Singapore are technology intensive manufacturing, financial and business services, petroleum refining, ship building and ship repair. The services and manufacturing sectors contribute about 94 percent to the GDP of Singapore. This is in sharp contrast to the CMLV countries where agriculture contributes between 21 per cent and 55 per cent to the GDP of these countries. However, among the CMLV countries, Vietnam is the most advanced with industry and services contributing more than 60 percent to the GDP of  Vietnam.  In the IMPT countries the share of agriculture is much lower amounting to between 9 and 16 percent of the GDP of these IMPT countries.

Table 2: Total GNI and  GNI per capita, ASEAN Countries, 2003

	Country
	Total GNI

(US$millions)
	GNI per capita

(US$)

	Singapore
	90229
	21230

	Indonesia
	173540
	810

	Malaysia
	96082
	3880

	Philippines
	87771
	1080

	Thailand
	135877
	2190

	Cambodia
	4088
	300

	Myanmar
	58064
	1170

	Lao PDR
	1945
	340

	Vietnam
	38772
	480


Source: Asian Development Bank. Data for Brunei is not available.

It can be seen that in Singapore and  the IMPT countries the agricultural sector is small contributing less than 20% of the GDP of these countries. In the case of the CMLV countries the contribution of the agricultural sector to GDP is more than a third except in the case of Vietnam, where it is slightly more than twenty percent. It appears that the contribution of the agricultural sector to GDP is relatively smaller in countries that have introduced competition law. However, in Malaysia and the Philippines, where the agricultural sector is relatively much smaller than in Vietnam and Indonesia,  the implementation of competition law may be delayed by social and political forces that resist opening the domestic economy to both internal and  external  competition.

Table 3: Share of Major Sectors in GDP, ASEAN Countries, 2004

	
	Agriculture
	All Industry
	Manufacturing

only
	Services

	Singapore
	0.1
	33.7
	27.7
	66.2

	Indonesia
	15.4
	43.7
	28.3
	40.9

	Malaysia
	9.1
	48.5
	30.2
	42.4

	Philippines
	15.3
	31.8
	23.0
	52.8

	Thailand
	9.9
	44.1
	35.2
	46.0

	Cambodia
	36.0
	27.7
	20.2
	36.2

	Myanmar
	54.6
	13.0
	9.2
	32.3

	Lao PDR
	48.6
	25.9
	19.2
	25.5

	Vietnam
	21.8
	40.1
	20.3
	38.2


Source: See Table 1. Data for Brunei is not available.

The ASEAN countries have shown exceptional records of growth since 2000. The GDP of Singapore grew by 9.6 percent in 2000 before it went into a recession between 2001 and 2003, after which it recovered to grow by 8.4 percent in 2004. The IMPT countries have all grown by positive rates since 2000. Indonesia grew at an average rate of more than 4.6 percent since 2000; Malaysia, Philippines, Thailand grew by an average rate of 5.3%, 4.2% and 5% respectively over the period 2000-2004. Even the CMLV countries grew at very high rates of growth from 2000 to 2004. Cambodia, for example, grew at an average growth rate of 5.9% from 2000- 2003; Myanmar grew at an annual growth rate of 11.7% from 2000-2002; Lao PDR grew by an annual average growth rate of  5.8% between 2000 and 2003; while Vietnam grew by an annual average growth rate of 7.16%. The growth rates indicate that the early adaptors of competition law have grown as fast as the other countries. In the case of Vietnam, it has grown faster than all the other countries between 2000 and 2004. Malaysia is the only country that has grown faster than Singapore, Indonesia and Thailand, indicating that the faster growing ASEAN economies have a higher probability of introducing competition law early.

Table 4: ASEAN Growth Rates of GDP

	Country
	2000
	2001
	2002
	2003
	2004
	Average Rate of  Growth

	Singapore
	9.6
	-2.0
	3.2
	1.4
	8.4
	4.9

	Indonesia
	4.9
	3.8
	4.4
	4.9
	5.1
	4.6

	Malaysia
	8.9
	0.3
	4.1
	5.3
	7.1
	5.3

	Philippines
	4.4
	1.8
	4.3
	4.7
	6.1
	4.2

	Thailand
	4.8
	2.2
	5.3
	6.9
	6.1
	5.0

	Cambodia
	7.3
	5.6
	4.8
	6.0
	-
	5.9

	Myanmar
	13.7
	11.3
	10.0
	-
	-
	11.7

	Lao PDR
	5.8
	5.8
	5.8
	5.8
	-
	5.8

	Vietnam
	6.8
	6.9
	7.1
	7.3
	7.7
	7.16


Next we look at the openness to trade of a country as a predictor of the early introduction of competition law. The openness to trade expressed as a percentage of total trade to GDP for 2003 indicates that Singapore, Malaysia, Vietnam, Thailand and Cambodia are the most open to trade. However, the ratio of total trade to GDP for Indonesia is one of the lowest. This indicates that openness to international trade is not a good predictor of the early implementation of competition law. In other words if the external sector is open and competitive, it does not mean that the domestic sector will also be open and competitive.

Table 5:   Total Trade as a Percentage of GDP in ASEAN

	Country
	1990
	2003
	2004

	Singapore
	306.5
	708.5
	321.4

	Indonesia
	43.5
	39.2
	45.8

	Malaysia
	133.3
	181.2
	196.5

	Philippines
	47.9
	95.5
	96.8

	Thailand
	65.7
	109.0
	118.0

	Cambodia
	17.8
	110.8
	-

	Myanmar
	5.6
	-
	-

	Lao PDR
	30.5
	37.4
	-

	Vietnam
	79.7
	114.8
	-


Source: Asian Development Bank

Next we look at the inflow of  Foreign Direct Investment (FDI). Singapore has been consistently the recipient of the highest inflow of FDI among the ASEAN countries probably because of its openness and its locational advantages. However, Singapore lagged behind Indonesia and Thailand in introducing competition law. Malaysia, Indonesia, Thailand and Vietnam have been the largest recipients of FDI inflows after Singapore in 2004. With the exception of  Malaysia all the other countries that received the highest inflow of FDI in 2004 have also introduced competition law. This is consistent with the findings of a multi-country study by Clarke who reports that the results of his study show that “there is a positive relationship between the existence of a competition law, the enforcement of competition law and FDI” (Clarke, 2003:15). Furthermore, if we look at the latest data for six countries that is Singapore, Malaysia, Thailand, Vietnam, Philippines and Indonesia, we will find a close correspondence between openness to trade and the inflow of FDI. This is similar to the finding reported by Clarke that his data shows  “a strong, positive relationship between FDI and openness to trade” (Clarke, 2003:15).

Table 6:    Inflow of  FDI to ASEAN Countries

	Country
	1999
	2000
	2001
	2002
	2003
	2004

	Singapore
	8846.3
	1140.4
	-8589.7
	1727.0
	5625.5
	5392

	Indonesia
	-2745
	-4550
	-2997
	145
	-596.9
	1043

	Malaysia
	3895.3
	1762
	287
	1299
	1104
	2563

	Philippines
	1725
	1345
	989
	1792
	319
	57

	Thailand
	6102.7
	3366.0
	3892.3
	953.4
	1949.3
	702

	Cambodia
	230.3
	148.3
	149.3
	145.1
	87.0
	12.1

	Myanmar
	255.6
	258.3
	210.3
	191.1
	133.5
	-

	Lao PDR
	-
	33.9
	23.9
	25.4
	19.5
	66.5

	Vietnam
	1412.0
	1298.0
	1300.0
	1400.0
	1450.0
	1610


Source: Asian Development Bank

IV.  A COMPARATIVE ANALYSIS OF COMPETITION LAWS  IN ASEAN

As noted earlier only four countries in ASEAN, that is, Thailand, Indonesia, Singapore and Vietnam have introduced competition law. Thailand and Indonesia enacted their competition legislation in 1999 and 2000 respectively, whereas Singapore enacted its Competition Act in 2004 followed by Vietnam in 2005.

Competition legislation in Thailand and Indonesia was externally imposed and not internally generated. Thailand enacted the Thai Competition Act in 1999 as part of the IMF conditionality for accepting IMF financial assistance during the 1997 East Asian financial crisis. Indonesia introduced competition legislation by enacting Law No.5 of 1999 concerning the Prohibition of Monopolistic Practices and Unfair Business Competition, which came into effect on  March 5, 2000. Although there had been public agitation for the introduction of comprehensive competition law to safeguard against the abuse of monopolies, the Indonesian government was reluctant to introduce such legislation until after the 1997 East Asian financial crisis when the IMF made it a conditionality that competition law should be introduced in exchange for IMF’s financial assistance. Under the terms of the Letter of Intent (LOI) that the government signed with the IMF on July 29, 1998 the government promised to submit a draft anti-monopoly law to the House of Representatives by December 1998.

Singapore enacted the Competition Act in 2004. Hitherto it had argued that it was not necessary to introduce competition law to regulate business activities in the domestic economy because it was internationally competitive and this competitiveness will spill over into the national economy and domestic enterprises will be conditioned by international best practices. However, this argument has been superseded by the US-Singapore Free Trade Agreement 2003, Article 12.1 of which requires the Singapore Government to introduce “economically sound competition policies”. It was therefore to some extent the US-FTA that brought about the introduction of the Competition Act of Singapore in 2004 together with the establishment of the Singapore Competition Commission.

Vietnam’s National Assembly passed the country’s Competition Law on November 9 2004. The new Law came into effect on July 1, 2005. The Competition Law of 2004 has had its predecessors but it is the first comprehensive Act to deal with anti-competitive acts and it comes complete with a Competition Commission to enforce the Act where hitherto implementation of anti-competitive legislation was relaxed. The passage of the Competition Law was also to comply with the demands of  WTO membership and the Vietnam –US Bilateral Trade Agreement (BTA) that came into effect on December  10, 2001. The BTA commits Vietnam to broad market oriented reforms, to the reduction of trade, investment and service barriers and to improved copyright protection and to create fair and transparent rules and regulations for US investors (strategis.gc.ca., 2003: 3-4).

Since the implementation of competition legislation has been due to some extent external pressure, we expect that several sectors of the economy especially government enterprises, may be insulated from the competition legislation. Furthermore, since the timing of the implementation of the legislation has been different in different countries, we do not expect complete harmonization in the competition legislation across the four ASEAN countries. Another reason for differences may be because Indonesia and Thailand introduced competition laws in an environment of economic and financial distress and Singapore and Vietnam introduced competition legislation to promote trade and deeper integration with the American and world economy.

A comparison of the objectives of Competition Law
The objectives of the competition legislation of the four countries are broadly similar with minor variations. The objective of the Thai Competition Act is to foster competition; to promote fair and free trade within a competitive environment; to promote technical and allocative efficiency and to enable consumers to benefit from more efficient pricing and increased choice in terms of products and services offered.

The objectives of the Indonesian competition legislation are very much similar to that of Thailand in that the focus is to create a conducive business climate by preventing monopolistic and restrictive business practices and by creating effective and efficient enterprises. A by product of increased competition is expected to be an increase in public welfare.

Similarly, the main objective of the Competition Act of Singapore  is to “enhance efficient market conduct and promote overall productivity, innovation and competitiveness of markets" (Article 6 1(a)). The Commission also has powers to eliminate or control practices having an adverse effect on competition in Singapore; to promote and sustain competition in markets in Singapore and to promote a strong competitive culture and environment in Singapore's economy (Article 6). Section 47 also prohibits activities that are prejudicial to the consumers’ welfare.

Table 7:   Objectives of Competition Law
	
	Indonesia
	Singapore
	Thailand
	Vietnam

	Foster competition
	X
	X
	X
	X

	Efficient markets
	
	X
	X
	X

	Productivity, Innovation
	X
	X
	
	

	Increase Consumer Welfare
	X
	X
	X
	X


The objectives of the Competition Act of  Vietnam are quite similar to the objectives of the Competition Acts of Indonesia, Singapore and Vietnam in that the focus is to create and promote an equitable competitive market and environment, protect and encourage fair competition, prevent restrictive business practices, protect the interest of the state and the legitimate rights and interests of businesses and consumers and to promote socio-economic development.

Although the objectives are broadly similar, there are some subtle differences in the objectives of the competition legislation of the four countries as can be seen from Table 7. Although the objective of competition legislation is to foster competition and serve consumer welfare in all four countries, not all four of them make the need to create an efficient market and create the conditions for increased productivity and innovation an explicit focus. Indonesia does not emphasize efficient markets and Thailand and Vietnam do not emphasize productivity and innovation. This may be possibly due to the different conditions under which competition legislation was introduced in these four countries.
Jurisdictional exceptions
Although one would have hoped for the competition legislation to provide a framework to regulate all economic activities in all economic sectors within the nation, there are a long list of economic activities that are exempted from the provisions of the competition legislation in each of the four ASEAN countries. This is probably due to the objective of achieving certain salient social, political and economic objectives and to correct for perceived market failure. It may also reflect partial liberalization because of the inherent dangers and the disruptive and possible non-Pareto effects of adopting the “big bang” approach to reforms as opposed to the gradualist approach to reforms (Shang-Jin Wei, 1997).

The competition acts of the four ASEAN countries provide for a long list of exemptions from the discipline of market forces. The Thai Trade Competition Act, for example, applies to all enterprises except the central, provincial and local administration and state owned enterprises, groups of farmers' cooperatives recognized by law and operated by farmers and businesses prescribed by Ministerial Regulation.

Similarly, in Indonesia, state owned entities including monopolies and small and medium enterprises and cooperatives are exempted from complying with the requirements of the nation’s competition law, that is,  Law No.5 of 1999. Agreements related to Intellectual Property Rights, joint ventures for research and development activities, contracts on technical standardization that do not restrict competition, international contracts rectified by the government and export agreements which do not adversely affect domestic needs or market supply are exempted from Law No.5 of 1999. Article 50 of Law No.5 of 1999 also provides that “cooperative business activities serving specifically only its members,” will be exempted.

The Singapore Competition Act is also  not applicable to the entire economy because various sectors including the public sector have been excluded from complying with the requirements of the Act. The sectors excluded include (i) government authorities, statutory bodies or any other person acting on their behalf; (ii) activities that are excluded with ministerial permission due to exceptional and compelling reasons of public policy; (iii) ten, that is, industries like telecommunications, media, post, transportation, energy and waste disposal that are partly regulated. 
Table 8: Activities Exempted from Competition Law

	
	Indonesia
	Singapore
	Thailand
	Vietnam

	Government Authorities
	X
	X
	X
	X

	State Owned Enterprises
	X
	X
	X
	X

	Public Policy
	X
	X
	X
	X

	Selected Industries
	
	X
	
	

	Farmers’ Cooperatives
	X
	
	X
	

	Small and Medium Enterprises
	X
	
	
	X

	Research and Development
	X
	
	
	X

	Intellectual Property Rights
	X
	
	
	


Similarly, the competition legislation in Vietnam does not cover the entire economy. The Competition Act of Vietnam does not apply to government agencies, state owned enterprises, intellectual property rights, research and development activities and small and medium enterprises. The focus on promoting small and medium enterprises is similar to German competition policy “which protects the ability of new entrants and smaller rivals to compete… In general the objective is to protect small firms from the abuse of dominant firms…. Furthermore, small and medium sized firms are, by exemption, allowed to engage in cooperative efforts to realize economies of scale and scope otherwise available only to large firms” (Singleton, 2001:3).

If we look at Table 8 we will find that activities carried out by government agencies, State Owned Enterprises and in the interest of public policy are exempted from complying with competition legislation in all the four countries. Furthermore, farmers’ cooperatives are exempted in Indonesia and Thailand, whereas Small and Medium Enterprises are exempted in Indonesia and Vietnam. Research and development activities are exempted in Vietnam whereas  Intellectual Property Rights are exempted explicitly in Indonesia. About ten industries are also exempted in Singapore. The wide list of exempted activities reflects what Singleton notes as “the conditions that prevail in most developing countries (nascent democratic institutions; minimal technological bases; small domestic markets; shallow finance; limited judicial and bureaucratic capabilities; and histories of activists states characterized by public ownership of industry, extensive government regulation, and pursuit of industrial policies). For these and other reasons, policymakers should not conceive of appropriate competition policy as a simplified version of extant antitrust regimes” (Singleton, 2001:1). In the same vein Fox argues that social concerns should be handled under other laws. Fox  also argues that competition law “is designed to assure the proper functioning of the natural forces of market supply and demand, which ultimately assumes that society’s resources are allocated” efficiently (Fox, 1991:247).
Horizontal Agreements

Horizontal agreements which involve coordination of prices between two competing firms in the same product or geographic market are considered illegal per se. According to Baumol, horizontal collusions or agreements undermine competition and the coordination by rivals to increase prices by reducing output, damages general welfare (Baumol, 1992: 129). Firms in a horizontal agreement often try to increase prices by reducing output below its competitive level and in the process prices often increase above the marginal cost of production resulting in the loss of producers’ and consumers’ surplus that is usual in the case of  a monopoly. In view of this, the US law does not exempt horizontal price coordination and “price fixing” is considered a “per se violation” of the antitrust law. In other words any attempt to reduce the output below that which will prevail in competitive equilibrium is seen as inefficient and adversely affecting social welfare (Areeda, 1974:6-23).

The US law usually defines price fixing as “per se illegal.” As a consequence, the anti-competitive effects or pro-competitive benefits of these price fixing agreements will not be investigated. According to Whinston, “this per se rule contradicts with the Rule of Reason approach adopted in most other areas of antitrust, in which these benefits and costs are said to be weighed explicitly” (Whinston, 2006:2). Price fixing includes market division and bid rigging schemes which can be viewed as a form of  price and output agreement. The Sherman Act ban on price fixing helps prevent anti-competitive collusive pricing because the formal contract among competitors regarding price is not enforceable and firms cannot talk and reach agreement about prices, output or market division. 

Exemptions are also not given to firms that are in a horizontal agreement to prevent financial distress or to set output at the competitive equilibrium level. However, there has been a sharp change in the competitive regime in the USA since the 1980s, when transport companies were allowed to consult with one another on price to prevent cut throat competition in which case price may be less than the marginal cost and the incremental costs may make cost recovery very difficult. Horizontal agreements have also been allowed to achieve economies of scale and scope, for example, in the case of railroads, which may exhibit the characteristics of a natural monopoly.

More recently that is after 1980 (Baumol, 1992:130), horizontal agreements that have the properties of a joint venture for productive and efficiency enhancing purposes such as R and D joint ventures have been looked upon favorably by the anti-trust regime in the USA (Fox, 1991:246).

In our study we find that horizontal agreements to limit production are prohibited as illegal per se in all the four ASEAN countries. If we look at Table 9 we will find that the legislation in all the four ASEAN countries are consistent with the Sherman Act in the sense that they too prohibit  price fixing as “per se illegal.”

In Thailand, for instance, price fixing and geographic market division is prohibited especially if it results in the capture of monopoly profits by parties to the agreement According to Chapter Three, Section 27 of the Thai Trade Competition Act, horizontal agreements between business operators to fix selling or buying prices, restricting the volume of goods, fixing geographical areas to restrict distribution of goods, fixing the quantity of goods each producer may produce, purchase or distribute with a view of restricting the quantity to be lower than the market demand and to fix bids or bid rigging are prohibited especially if they result in the capture of monopoly profits by parties to the agreement. Also prohibited for the same reasons are horizontal agreements to (i)decrease the quantity of goods or services to a level lower than in the previous production, distribution or provision, whether the distribution is made at the same or at a higher price; (ii) appointing any person as a sole distributor or provider of the same goods or services and fixing conditions with regard to the purchase and distribution of goods and services.

However, Section 35 of the Thai Trade Competition Act allows the business operator to apply for exemption based on the rule of reason. Section 37 of the Act empowers  the Trade Competition Commission to rule whether these horizontal agreements are beneficial to business promotion and whether they adversely affect efficiency and consumer welfare. However, horizontal agreements that have been entered into to fix prices and fix bids are prohibited per se.

In the case of Singapore, Section 34 of the Competition Act of  Singapore prohibits ‘per se’ horizontal agreements, which have as their object or effect the prevention, reduction or distortion of competition within Singapore. According to the Act, horizontal agreements are usually between competitors who may collude (i) to directly or indirectly to fix the selling or buying prices, (ii) limit or control production, markets, technical development or investment, (iii) share markets or sources of supply, (iv) apply dissimilar conditions with trading partners and place them at a competitive disadvantage, (v) impose supplementary obligations to a contract, which obligations do not have any connection with the subject of the contract.

However, horizontal agreements (i) that are in the general economic interest, (ii) that have the character of a revenue producing monopoly, (iii) that comply with a legal requirement imposed by any written law, (iv) that serve to further the international obligations of Singapore, (v) that are consistent with public policy are excluded from the prohibition placed by Section 34. Horizontal agreements entered into by industries serving the national interests such as postal services, potable water, wastewater management services, bus services, rail services, cargo terminal operations, automated clearing houses established under the Banking (Clearing House) Regulations are also excluded from the prohibitions of  Section 34 of the Act. Section 34 also does not apply if another regulatory authority has jurisdiction in the matter, for example, sectoral regulatory authorities in gas and electricity.

Block exemptions may also be given by the Competition Commission under Section 41 of the Act provided that these horizontal agreements are shown to be necessary for (i) improving production or distribution, (ii) promoting technical or economic progress. In other words, if a horizontal agreement improves production and distribution and promotes technical and economic progress and has a net economic benefit than the rule of reason criteria may be applied. In the words of the Competition Commission of Singapore, a horizontal will be deemed to have “a net economic benefit if it leads to an improvement in production or distribution that more than outweighs the adverse impact that it has on competition" (CCS Draft Guideline on the Section 34 Prohibition, p.2). On the other hand, if an agreement is declared to be anti-competitive and to have a negative net economic benefit than it will be declared illegal per se. 

Table 9: Horizontal Agreements
	
	Indonesia
	Singapore
	Thailand
	Vietnam

	Restrict Output
	X
	X
	X
	X

	Fixing Prices
	X
	X
	X
	X

	Geographical Area
	X
	X
	X
	

	Bid Rigging
	
	
	X
	

	Exclusive Dealership
	X
	
	X
	

	Dissimilar Conditions
	
	X
	
	X

	Supplementary Obligations
	X
	X
	
	X

	Quality Reduction
	
	
	
	X

	Change sources of supply
	
	
	
	X

	Boycotting
	X
	
	
	

	Cartels
	X
	
	
	


In Vietnam, Article 8(2) is explicit in that all anti-competitive agreements including horizontal agreements are illegal per se, unless they are exempted under Article 11 of the Competition Act of Vietnam. The prohibited agreements include agreements to (i) fix prices; (ii) unreasonably  increase or decrease prices; (iii) change sources of supply; (iv)share markets or sources of supply with other business entities; (v) limit volume of production, sales or purchase of goods and the supply of services; (vi)condition the closing of contracts with the purchase of goods or accepting of other obligations which are not directly related to the object of the contract; (vii) apply dissimilar conditions to identical transactions with different business entities thereby placing them at a competitive disadvantage in the market; (viii) bid rigging; (ix) reduce the quality of goods and selling them at the same or higher price and (x) engage in activities that prevent entry to other firms.

Article 11 provides exemptions for horizontal agreements that are for promoting

(i) research and the development; (ii) increasing the efficiency of the production and distribution; (iii) increasing the business capacity of  small and medium enterprises (SMEs); (iv) increasing the international competitiveness of Vietnam's enterprises; (v) improving quality and increasing the supply of goods and services. In other words the per se rule will not be blindly used to prohibit all horizontal agreements and economic reasoning will be applied in deciding on whether a horizontal agreement is to be prohibited in Singapore. 

In the case of Indonesia, horizontal agreements between entities that can cause unfair business competition or cause the resulting firm to engage in monopolistic practices are prohibited by Article 4 of   Indonesian competition law, that is, Law No.5 of 1999. Horizontal agreements to fix prices are prohibited by Article 5. Predatory pricing or fixing prices below market price are prohibited by Articles 7 and 20. Dividing the market by geographical areas to provide exclusive dealership is prohibited by Article 9. Boycotting and the formation of cartels is prohibited by Articles 10 and 11 respectively. Enterprises are also prohibited by Article 13 to make agreements to control the buying and receiving of supplies to influence prices. The Law No.5 of 1999, does not, however, provide for the rule of reason to be applied and it appears that all listed restrictive horizontal agreements are illegal per se.

Horizontal agreements are declared illegal per se in all four countries. However, in the case of Thailand, Singapore and Vietnam there is provision for enterprises to appeal on the basis of the rule of reason. It is only in Indonesia that there is not provision to apply the rule of reason.

Vertical Agreements

The Chicago School led by Aaron Director was of the view that the vertical agreements or restraints were anti-competitive and had the effect of  restricting entry to new comers as they imposed very high start up costs.. According to Posner, “the possibility that vertical practices, or as I would prefer to call them unilateral abuses of market power, can reduce economic welfare was recognized almost half a century ago by Aaron Director (the doyen of Chicago antitrust thinking) and Edward Levi in their discussion of the Standard Fashion Case” (Posner, 2005:1). However, Posner was quick to add that “neither the Supreme Court’s opinion nor Director and Levi’s discussion goes deeply into the actual facts…” (Posner, 2005:1). Posner argues that vertical restraints are not harmful to competition in the long run because these restraints to exclude competition are only imposed by firms, whose monopoly is fragile and vulnerable to new entry (Posner, 2005:2). By imposing the vertical restraint the fragile monopoly is merely increasing the duration of its monopoly. Without the vertical restraint the monopoly may have collapsed. The post Chicago School  to which Posner belongs believes that it is a waste of time to institute “aggressive enforcement action against vertical restraints” because “market forces may work as fast as or faster than antitrust legislation to destroy monopoly” (Posner, 2005:6). 

Antitrust or competition policy concerning vertical restraints has followed a wavering course. Sometimes it is argued that vertical restraints increase profits, technical and allocative efficiency and other times it is argued that consumer welfare may suffer. The welfare effects of vertical practices are theoretically ambiguous. Policy debate on the appropriate anti-trust treatment of vertical restraints arose in the USA from the post “Chicago School” proposals for their per se legality (Vickers and Waterson, 1991). While many have argued that vertical restraints may harm consumers, Bork coming from the post Chicago School perspective has extolled the virtues of vertical restraints (Comanor, 1985: 983-1002). According to Judge Bork, manufacturers may find it profitable to impose restraints only when consumers receive a net benefit. In other words, manufacturers impose vertical restraints to encourage distributors to supply certain services and when they can derive higher profits by increasing sales (Bork, 1966). Consumers will only increase their purchase when the value of supplied services exceeds the additional charge, that the distributor must include to defray his expenses (Bork, 1967). The result according to Bork is full correspondence between manufacturers and consumers interests . Vertical restraints promote higher profits from manufacturing only when consumers receive net benefits from increased services. 

The  Singapore Competition Act appears to be influenced by the post Chicago School in its approach to dealing with vertical restraints. Singapore has adopted a policy on vertical restraint that is close to the reasoning articulated by the post Chicago School and Judge Bork. It is interesting to note that according to Section 8(1) of the Third Schedule, the Section 34 prohibition of the Singapore Competition Act does not apply to vertical agreements other than such vertical agreements as the Minister may by order specify. However, the Section 47 prohibition on the abuse of dominance applies to vertical restraints involving dominant undertakings (Competition Commission of Singapore, 2005:8). Furthermore vertical restraints that defer entry to a new firm may also be prohibited. (Competition Commission of Singapore, 2005:23). However, the overriding principle appears to be to evaluate the effect of the vertical agreements on a cost-benefit basis.

The Thai Trade Competition Act is explicit on prohibiting vertical agreements that result in monopoly. Such vertical agreements are prohibited and are declared per se illegal  by Section 26 of the Act. Section 27 of the Act also prohibits vertical mergers that fix geographical areas in which each business operator may distribute or restrict the distribution of goods or services, or fix customers to whom each business operator may sell goods or provide services to the exclusion of other business operators from competing in the distribution of such goods or services or appointing or entrusting any person as a sole distributor of the same goods or services. Also prohibited are vertical agreements among upstream and downstream enterprises such as agreements between  vendors,  manufacturers and retailers and resale price maintenance agreements. 

Table 10: Vertical Restraints
	
	Indonesia
	Singapore
	Thailand
	Vietnam

	Vertical restraints per se illegal
	X
	
	X
	

	Retail Price Maintenance
	X
	
	X
	

	Tying
	X
	X
	
	X

	Exclusive Dealing
	X
	
	X
	X

	Territorial restraints
	X
	X
	X
	X


The Competition Act of Vietnam does not explicitly refer to vertical agreements but states that all anti-competitive agreements are automatically null and void or illegal per se. These include tying, exclusive dealing or territorial restraints. However, exemptions can be got for the development of scientific research, increasing production and distribution efficiency, increasing capacity of small and medium enterprises; increasing the international competitiveness of domestic firms and increasing the quality of goods and services.

In the case of Indonesia, Article 14 of  Law No. 5 of 1999 prohibits vertical restraints as illegal per se because it can cause unfair business competition and adversely affect consumer welfare. The prohibition of resale price maintenance, tying, exclusive dealing and territorial restraints is explicit in Indonesia and is illegal per se. There is harmonization of the competition law in regard to vertical restraints in all the countries except Singapore in the sense that vertical restraints in Indonesia, Thailand and Vietnam are illegal per se.
Definition of Dominant Position
It is traditional  for competition agencies to define a firm to be in a dominant position in a product or geographic market if it has more than 30 percent of the market share. This is a low threshold compared to competition legislation in some countries where dominance is recognized only when a firm has 75% of the market share. In the case of the EU, Article 82 of the EU Competition Law defines dominance as occurring  when a firm or several firms together have more than 50% of the market share  and maybe even at lower levels depending on other factors, However, not all countries define abuse of dominant position as they may leave it to the courts to decide dominance. As Baker has noted the market share evidence to predict consequences of business practices used to determine US antitrust judicial decisions. However, today, “market definition and market shares” are only “one element in a detailed economic analysis of the consequences of the particular conduct at issue” (Baker, 1999:191).

In the case of Singapore, there are no market share thresholds for defining dominance under the Singapore Competition Act.  This is because the Singapore Competition Commission is of the view that high market shares alone might not be a reliable guide to market power. According to the CCS "high market shares are …. not necessarily an indication that competition in the market is not effective” (Competition Commission of Singapore, 2005:5). This view is echoed by Baker, who argues that using the market share to predict competitive consequences of business practices may lead to erroneous decisions (Baker, 1999). Although holding a dominant position is not illegal per se, Section 47 of the Singapore Competition Act empowers the Competition Commission to hear cases of abuses of dominant position. This is unlike the German model which “singles out dominant firms for special treatment,” and does not allow them any exemptions from abuse of dominant position (Singleton, 1997:3).

There is more concern with monopolies in Thailand and Indonesia than in Singapore because of the obsession with crony capitalism during the 1997 East Asian financial crisis. As a consequence, Section 30 of the Thai Trade Competition Act defines a dominant position as an enterprise with a market share of more than 75% and empowers the Thai Trade Competition Commission to direct the enterprise with a dominant position to suspend, cease or vary its market share. 

In Indonesia, according to Article 25 of  Law No.5 of 1999, an entrepreneur is said to be in a dominant position if he owns 50% or more of the market share of one type of certain goods or services. Alternatively a group of entrepreneurs are said to be in a dominant position if they own 75% or more of the market share.

In Vietnam dominance has been defined. Article 12 of the Competition Act of Vietnam states that “an enterprise or a group of enterprises acting together which have a market share in the relevant market above 50% shall be considered as having a dominant position in the market.”  It is obvious then that while Singapore is the only country that does not define dominance, the other three countries that define dominance do not have a common definition of dominance.

There is harmonization of competition law in the context of the definition of dominance because Thailand, Indonesia and Vietnam. It is only Singapore that does not define dominant position.

Abuse of Dominant Position 

Enterprises in a dominant position are prohibited by Section 47 of the Singapore Competition Act to abuse their position. Whether a firm has a dominant position or whether it is abusing its dominant position will be determined by the Competition Commission and the courts. The Act defines abuse of dominant position to include predatory pricing, restricting output, discriminating between trading partners or applying dissimilar conditions for equivalent transactions with trading partners and tying. 

The kinds of activities that are considered as abuse of dominant position in Singapore are similar to those of Article 82 of the Competition Law of the European Union, which lists the following activities as abuse of dominant position: (i) when a dominant firm imposes unfair purchase or selling price or trading conditions; (ii) limitation of production, markets or technological development that harms consumers; (iii) discrimination that places trading partners at a competitive disadvantage. 

Although the Singapore Competition Act has indicated actions of dominant firms that may be abusive, there is no indication that the Competition Commission will apply the per se rule blindly to all cases of abuse of dominant  position. The Competition Commission of Singapore (CCS) considers predatory pricing as a possible abuse of dominant position only if there is a history that a certain firm has consistently lowered prices to drive out new entrants. While the Commission recognizes that low prices are an indicator of economic efficiency, it does not rule out the possibility that a firm may use low prices to drive out new entrants (Competition Commission of Singapore, 2005:23). However, the post Chicago School argues that it does not pay for an incumbent to indulge in predatory pricing to drive out competition because in the long run it is unlikely that it will recover the cost of predatory pricing. However, there is a growing body of  literature based on the new Chicago School theorists that argues that firms cannot lower prices and recover costs in the long run and therefore it is counter productive to declare predatory pricing as per se illegal. Advocates of contestable markets theory have also argued that if costless entry is possible then predatory pricing is unlikely to occur. In other words the Chicago School is advocating the use of the rule of reason in situations where there is suspicion of predatory pricing. The Robinson-Patman Act of 1936 makes predatory pricing illegal. Areeda and Turner (1975) argue that if the firm sets prices below average variable cost for purpose of driving out rivals out of the market, it should be regarded as acting unlawfully. Similarly Williamson (1977) argues that if a firm increases output in response to the entry of another new firm, then the action is predatory because an increase in output will reduce prices.
There is provision in Section 48 and the Third Schedule of the Competition Act of Singapore for the rule of reason to be applied in determining reported cases of abuses of dominant position. Firms can be exempted from Section 47 of the Act that prohibits abuse if it can show that it has become dominant because it is serving a general economic interest or it is efficient and a revenue producing monopoly. The Draft Guidelines on the Section 47 Prohibition on the abuse of dominance issued by the Government of Singapore also provides for the application of the rule of reason because , “ a persistently high market share could be the result of persistently successful innovation in a market, where undertakings compete to improve the quality of their products" (Competition Commission of  Singapore, 2005:5).The Draft Guidelines also indicates that dominance may be due to innovation, the lack of substitutes and that full capacity has been reached and output cannot be increased in the short run (Competition Commission of Singapore, 2005:16). In other words the rule of reason may be applied to suggest that the abuse of dominance is not really an abuse but an indication of successful innovation. Similarly, "the legitimate exercise of an intellectual property right, even by a dominant undertaking will not be regarded as an abuse” (Competition Commission of Singapore, 2005:8). The Commission is also empowered to conduct a detailed case by case analysis taking into consideration market characteristics and the effects of the enterprise’s behavior.

The fact that the Singapore Competition Commission is empowered to consider dynamic efficiency in dealing with alleged abuse of dominance cases also indicates that Demsetz’s arguments are more appropriate in the case of Singapore than the guidelines provided by the Structure-Conduct-Performance (SCP) paradigm (Weiss, 1974). According to the SCP paradigm, structure determines conduct and conduct determines performance. In other words, a concentrated industry (structure) will facilitate collusion (conduct) and hence monopoly pricing (performance). However, Demsetz (1973a) argues that firms become dominant because they have managed to find new technology or products to lower costs and hence increase profits. According to Leach (1997:12-23), Demsetz has managed to put the SCP on its head because he was able to demonstrate that the direction of causation was in reverse, that is, superior performance (low cost) leads to conduct (competition) which in turn leads to structure (concentration of industry). In other words, the concentration of industry reflects dominance of superior low cost firms. Following from Demsetz’s  path breaking work it would be obvious that it would be disastrous to adopt a deconcentration strategy and ignore dynamic efficiency to avoid the possibility that the benefit of lower prices will not be passed down to consumers. 

.

The suggested guidelines in Singapore for dealing with abuse of dominance cases are also consistent with the practice in the USA. In the USA price fixing and market division used to be condemned as anti-competitive practices but “today these practices are allowed if they are necessary to create a valuable new product.” (Baker, 1999:191).

While reported cases of abuse of dominance can be considered by the Singapore Competition Commission, the Act provides block exemptions for:  (i) agreements and conduct that are made to comply with existing legal requirements under any existing written law (ii) agreements that are made to fulfill Singapore's international obligations (iv) agreements made under compelling reasons of public policy; (v) agreements over which another regulatory authority has jurisdiction over the matter. The following industries are also exempted from Section 47 of the Act: postal services, potable water, wastewater management services; bus and rail services; cargo terminal operations; automated clearing houses established under the Banking (Clearing House) Regulations; any activity of the Singapore Clearing Houses Association in relation to its activities regarding the Automated Clearing House. In other words there are some protected sectors and activities that further the public interest and fulfill the legal obligations of the government and that may be exempted from Section 47 of the Act. Industrial policy considerations may also take precedence over competition policy considerations in the case of the industries exempted from Section 47 of the Act.

In the case of Thailand, as noted earlier the Thai Trade Competition Act defines a firm as having a dominant position if it has more than 75% of the market share of the product. Section 25 of the Thai Trade Competition Act lists the following activities as acts of abuse of dominance: (i) unreasonably fixing or maintaining purchasing or selling prices of goods and services, (ii) unreasonably fixing compulsory conditions requiring other business operators who are his customers to restrict services, production, purchase or distribution of goods or restrict opportunities in purchasing and selling goods, receiving or providing services or obtaining credit from other business operators, (iii) suspending, reducing or restricting services, production, purchase, distribution, deliveries or importation without justifiable reasons, or destroying or causing damage to goods in order to reduce the quantity to be lower than the market demand and (iv) intervening in the operations of  the business of other persons without justifiable reason.

It is quite clear from Table 11 that there is very little correspondence in terms of activities listed as constituting abuse of dominance in Singapore and Thailand. These abuses are per se illegal in Thailand and this may be due to the influence of the International Monetary Fund (IMF) which pressured Thailand to introduce competition policy as part of the IMF conditionality. In sharp contrast in the case of Singapore, there is provision for the use of the rule of reason to determine abuse of dominance on a cost-benefit basis.

            Article 13 of the Competition Act of Vietnam considers the following activities as constituting abuse of dominance: (i) increasing or decreasing prices below cost to increase market share or in other words predatory pricing is prohibited; (ii) limiting production, markets or technical developments to the prejudice of customers; (iii) applying dissimilar conditions to identical or equivalent transactions with different entities thereby placing them at a competitive disadvantage; (iv) tie-ins or conditioning the closing of contracts with the purchase of goods or accepting of other obligations which are not directly related to the contract; (v) unreasonably hindering the entry of new competitors; (vi) unreasonably interfering with the business activities of other business entities. 

However, the above listed activities are not prohibited per se as there are possibilities for exemption as laid out in Article 15 if it can be shown that the activities of the enterprise with the dominant position (i) improve the quality and sources of supply of goods; (ii) promote technological innovation or (iii) improve consumer welfare. In other words the Competition Commission can use the rule of reason based on economic reasoning to decide whether an activity constitutes an abuse of dominant position.

Table 11: Abuse of  Dominant Position
	
	Indonesia
	Singapore
	Thailand
	Vietnam

	Definition of dominance
	X
	
	X
	X

	Restrict market and technology 
	X
	
	
	X

	Restrict entry
	X
	X
	
	X

	Predatory pricing
	
	X
	
	X

	Dissimilar conditions
	
	X
	
	X

	Interfere with other businesses
	
	
	X
	X

	Reduce quantity
	
	
	X
	

	Fixing prices
	
	
	X
	

	Supplementary obligations (tie-ins or bundling)
	
	X
	X
	X

	Changing trade terms
	X
	
	
	


In the case of Indonesia, according to Article 25 of Law No. 5, abuse of dominant position is considered to have occurred if entrepreneurs are found to (i) impose trade terms which hamper consumers from acquiring goods and services at competitive prices and quality; (ii) restrict market and technology development; (iii) restrict entry of new competitors. The Law No.5 of 1999, does not provide for the rule of reason to be applied and it appears that all listed abuses of dominant position are illegal per se.
It is clear that in the case of Singapore and Vietnam the rule of reason may be applied to exempt activities from the charge of “abuse of dominant position,” whereas “abuse of dominant position,” is declared illegal per se in Thailand and Indonesia. In other words the countries under the tutelage of the IMF are using the per se rule because it may be considered a luxury to investigate every case on a cost benefit analysis. The same argument in favor of the per se rule in developing countries has been made by Stiglitz and Charlton, who articulate the view that, 
“…. per se rules may be easier and less costly to enforce than “rule of reason” judgments , which require careful balancing of costs and benefits of certain potentially anti-competitive practices. Strong per se rules (such as limiting the share of the country’s market that any firm may have) should be allowed, even if they have the effect of limiting entry by international firms (for whom, say, entry into a market would only be worthwhile if they had a dominant position)” (Stiglitz and Charlton, 2005:272).
In dealing with abuse of dominant position, it is clear that there is harmonization in competition laws in Thailand and Indonesia in the sense that they declare this type of abuse as per illegal per se. On the other, hand the legislation in Singapore and Vietnam subjects this type of abuse to the rule of reason test.
Mergers

The US approach to mergers used to be “based on rigid structural assumptions implying that high degrees of concentration were harmful to the economy and this should be prohibited, even if they entailed improved efficiency” (Gal, 2004:44). However, “in the past decade US merger policy has changed significantly so as to acknowledge the benefits  that can accrue from the merging of some parties in some market settings, even if they bring about high levels of concentration” (Gal, 2004:45). In the case of the European Union, “the Commission can ban mergers between two large companies or takeovers of one firm by another if the enlarged company would ‘dominate the market’ (exercising by so doing ‘market power’) and therefore to easily be able to squeeze out its competitors or if a merger would leave so few players in the market that innovation would be stifled, or price competition or consumer choice significantly reduced” (Evans et.al., 2005:6).
The Singapore Competition Act does not require prior notification of mergers. Section 54 of the Act prohibits mergers that "have resulted, in a substantial lessening of competition within any market in Singapore for goods and services.."  How "substantial lessening of competition" is determined is not clear. Section 58 (3) of the Act however provides for Ministerial exemption because it states that "where the Commission proposes to make a decision that the Section 54 prohibition has been infringed, the Commission shall give written notice to the party who applied for the merger to be considered and the party may, within 14 days of the date of the notice, apply to the Minister for the merger to be exempted from the Section 54 prohibition on the ground of any public interest consideration."

The Fourth Schedule of the Act provides for exemptions from the Section 54 prohibition. It states that Section 54 shall not apply to any merger approved under any written law and mergers that take place in the following industries: postal services, supply of piped potable water, wastewater management services, bus and rail services, cargo terminal operations.

It is unlikely that Singapore will blindly use a per se rule to prohibit all mergers not in the excluded list. This is because the Ministry of Trade and Industry has issued a statement to the effect that "in assessing whether an action is anti-competitive we will also give due consideration to whether it promotes innovation, productivity or longer term economic efficiency. This approach will ensure that we do not inadvertently constrain innovative and enterprising endeavors" (Ministry of Trade and Industry, Singapore, 30.1.2006). It should also be pointed out that the guidelines on prohibitions on mergers are still being worked out by the Competition Commission of Singapore. However, if the guidelines on Section 34 and Section 47 are any indication, it looks obvious that the rule of reason criteria will be used to determine if a merger produces anti-competitive effects.

In the case of Thailand, Section 26 of the Thai Competition Act prohibits mergers that "may result in monopoly or unfair competition as prescribed and published in the Government Gazette by the Commission unless the Commission's permission is obtained. However, mergers may be exempted under Section 35 if the merger is necessary from a business perspective , beneficial to business promotion, has no serious harm on the economy and has no effect on the material and due interest of general consumers. Mergers which have market shares, the amount of capital, stocks or assets in excess of those as specified in the Government Gazette are prohibited if they create a monopoly or substantially lessen competition in a relevant market. A merger between two or smaller firms in order to meet competition of dominant firms is, however, permitted.

Table 12: Mergers
	
	Indonesia
	Singapore
	Thailand
	Vietnam

	Pre-Merger Notification
	
	
	
	

	Post –Merger Notification
	X
	
	
	

	Prohibition of Monopolies
	X
	
	X
	X

	Lessening of Competition
	
	X
	
	X

	Exemptions by Rule of Reason
	
	X
	X
	X

	Unfair Competition
	X
	
	X
	

	Enhance competitiveness of SMEs
	
	
	X
	X


In Vietnam, mergers are prohibited under Article 17 of the Competition Act if they result in the creation or strengthening of the market dominance of the merged entity and will likely result in the lessening of competition including the creation of  barriers to market access for other enterprises.  In other words, mergers of one or more enterprises of the same type are prohibited illegal per se.. 

However, a merger may be exempted from prohibition if it increases the competitiveness of small and medium enterprises or if the merger occurs to avoid financial insolvency or bankruptcy.

In Indonesia, mergers that lead to monopolistic practices and unfair business competition are prohibited  per se by Article 28 of Law No.5 of 1999. Entrepreneurs are also prohibited from acquiring shares of other entrepreneurs if it leads to monopolistic practices. Post merger notification of mergers is mandatory under Article 29 and they must be reported to the Competition Commission within thirty days after the merger takes place especially if the merger causes asset and sales value to increase. It appears that the per se rule will be used rather than the rule of reason.

It appears then that there is no complete harmonization of competition laws in relation to mergers. Singapore and Thailand use the rule of reason in dealing with the anti-competitive effects of mergers. On the other hand, Vietnam and Indonesia use the per se illegal rule but in the case of Vietnam, enterprises engaged in mergers may apply for exemption.
V. CONCLUSION

The ASEAN countries are not only at different stages of economic development but also at different stages in the formulation of competition policy and law. It is not necessarily true that the richest countries will implement competition law ahead of the others. This is because Brunei has not implemented competition law although it is one of the richest countries in the world. Although the economies of ASEAN have been liberalizing and deregulating their economies they are not completely market economies as they have just got out of colonialism, feudalism and a socialist past and a command and control economic system.
Only four countries have implemented competition law, that is, Indonesia, Thailand, Singapore and Vietnam. However, the competition laws of the four countries are not completely harmonized because they have been implemented at different times and under different circumstances utilizing different theoretical perspectives. Indonesia and Thailand implemented competition law as a result of the IMF conditionality imposed upon them after the 1997 East Asian financial crisis. Singapore implemented competition law after the implementation of the US- Singapore Free Trade Agreement. Vietnam introduced competition law after the US-Vietnam Bilateral Trade Agreement and also because it wanted to reduce barriers to entry into the domestic economy for American corporations.

Although using the per se rule saves domestic resource costs, the countries in ASEAN have not been persuaded in this argument and some of them have used the rule of reason to decide on whether business activities are anti-competitive or lessen competition. In this sense then they are influenced by the post-Chicago School and the American experience in implementing antitrust legislation.
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