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ABSTRACT

 

     Human resource management in the United States operates in a complex legal framework dating from labor laws enacted in the 1930s but elaborated in response to anti-discrimination legislation passed as a response to the civil rights movement of the 1950s and 60s.  This legislative framework can be understood as a response to complex historical and cultural forces.  As business becomes increasingly global, human resource management must adapt to labor laws in each society encountered.  International business theory emphasizes the impact of culture on business practice, beginning with the work of Hofstede and enriched by subsequent theorists such as Trompenaars and Hampden-Turner.  The trend has been to develop cultural theories that describe schema for classifying any culture encountered into a limited number of categories.  However, cultures that are lumped together by such schema have innumerable unique characteristics. In this paper we will consider the concept and legal treatment of employment discrimination in the United States and the United Kingdom.  These two nations are categorized as “alike” on every measure used by the cultural categorizers.  We will describe the impact of these similar traits on the ways in which human resource management defines employment discrimination and structures mechanisms to prevent it in each nation, as well as how they differ in spite of these similarities. We will explore the ways in which their unique legal systems interact with these definitions and create mechanisms for their enforcement.
INTRODUCTION

Cultural Schema For Classifying Cultures

     Globalization has increased the need for businesses to deal with the cultural and legal differences that impact human resources management.  The dominant response has been to focus on the development of schema that allow the manager to classify any culture encountered on the basis of a limited number of categories.  The manager is instructed as to the appropriate behavior in dealing with employees who belong to a culture that is classified as falling within a particular category of the limited set employed by the specific cultural theory being used.  This approach radically simplifies the task of the manager, by severely limiting the number of cultural variables that must be perceived.  

     One of the earliest such schema that is widely used in the management literature is the one developed by the anthropologists Florence Kluckhohn and Fred Strodtbeck (1961).  Their approach was to define five basic questions which all cultures must provide answers to, and then to indicate three possible answers to each of these, which they placed on a continuum.  For example, one of their questions is “What is the relationship of man to man?”  They suggest three answers: “Lineal – group goals are primary and an important goal is continuity through time,” “Collateral – group goals are primary.  Well-regulated continuity of group relationships through time are not critical,” “Individual – the individual goals are most important (11ff.).” Cultures can be placed along this continuum, and people in the United States are cited as believing that the individual is primary.  

     Management authors have adapted Kluckhohn and Strodtbeck and developed prescriptions for practionners based on their cultural values theory.  Harris and Moran (1979) suggest that the answer to the question cited above will affect approaches to human resources selection.  In a lineal culture hiring a close relative will be considered to be the right thing to do; in a collateral culture hiring “a relative or friend of someone in the organization (253)” will be the norm; while in an individual culture, it will seem to be best to “hire the best person.”  Twenty-three years later Adler (2002) uses Kluckhohn and Strodtbeck’s theories in a similar way, indicating that when the culture has a group orientation the “Personnel director selects the closest relative of the chief executive as the best person for the job (21),” whereas when the culture has an individual orientation the “Personnel director reviews academic and employment records of each candidate to select the best person for the job.”  Her language is less ethnocentric, conceding that both cultural approaches seek to hire the “best” person for the job, simply differing in their perception of what the “best” means.  

     Edward T. Hall authored the other early schema that has had a lasting impact on human resource management beginning with The Silent Language (1959), and summarized in full in Understanding Cultural Differences (1990).  The first part of this book summarizes the key elements that distinguish cultures from one another, and gives the reader “conceptual tools to...decipher the complex, unspoken rules of each culture (4).” These include four basic elements: “Fast and slow messages: finding the appropriate speed (4);” “High and low context: how much information is enough? (6);” “Space (10);” “Time…monochronic and polychronic time (13).”  Kluckhohn and Strodtbeck also include time in their model, stating that one of the key questions is “What is the temporal focus of life (11ff.)?” The answers include past, present and future.  While there is a superficial similarity, in essence Hall’s concern with time is very different: “Monochronic time means paying attention to and doing only one thing at a time.  Polychronic time means being involved with many things at once…In monochronic cultures, time is experienced and used in a linear way—comparable to a road extending from the past into the future. (13)”

Thus from Hall’s perspective, the very way in which Kluckhohn and Strodtbeck structure their question about time reflects a monochronic cultural bias.  

     Hall has influenced both managers and management scholars.  Hoecklin (1995), quotes Jim Williams, director of strategy and method for Europe for the Young and Rubicam advertising agency: 

There are differences in the styles of communication that are effective and acceptable in different cultures, for example between high-context and low-context cultures.  Americans are a low-context culture; they generally start from the assumption that the listener knows nothing.  The French, on the other hand, are a high-context culture.  They start from the assumption that the listener knows everything. (98)

Ferraro (2002) discusses how the concept of monochronic and polychronic time has been adapted by a series of scholars, surfacing as sequential vs. synchronic time in Trompenaars and Hampden-Turner (1998, 126-28); and single focus and multifocus in Brake and colleagues (1995, 50-51). 

     Hofstede (1980) introduced the most influential model of cultural classification for business.  His original work posited four categories, or “cultural dimensions” which were purported to cover the essential cultural issues that effected work behavior, though he added a fifth category after discussion with Michael Harris Bond persuaded him that a Western bias had led him to overlook the importance of this fifth dimension in the cultures of the Far East (Hofstede and Hofstede, 2005, 29-31).  In key ways Hofstede continued in the tradition begun by Kluckhohn and Strodtbeck and Edward T. Hall; he kept to a short list of variables and used these variables to explain variations in management practice from nation to nation.  He uses one dimension to measure the extent to which a given culture is “collectivist” or “individualist,” a distinction markedly similar to that Kluckhohn and Strodtbeck find in their answer to the question of  “What is the relationship of man to man?”  Hofstede finds a culture’s score on his individualism dimension has a similar impact on selection decisions as their answers to Kluckhohn and Strodtbeck’s question, telling us that in a collectivist society “hiring and promotion decisions take an employee’s in-group into account” while in an individualist society “hiring and promotion decisions are supposed to be based on skills and rules only (104).”

     These three early theories are alike in their reduction of cultural phenomena to a short list of significant categories, numbering four to five.  More recent scholars have retained the use of categories, but expanded the list, at times by combining elements introduced in the earlier works. Trompenaars’ introduced seven classifications in Riding the Waves of Culture (1993) and has kept to this number in his second edition, co-authored by Hampden-Turner (2005).  They include categories we have already seen such as individualism vs. collectivism and time orientation, and add new elements such as universalism vs. particularism.  Some recent texts have expanded the numbers far more.  Walker, Walker and Schmitz (2003) have developed the “Cultural Orientations Model,” or “COM” which contains ten categories, citing the work of Kluckhohn and Strodtbeck, Hall, Hofstede, Hampden-Turner and Trompenaars and adding Stewart and Bennett and Rhinesmith, who focus on distinct patterns of thinking.  Carr-Ruffino (2006) introduces a model with eleven components, most of which are based on earlier models but adding “economic system,” a category which links all of the others into coherent patterns based on whether the society in question is pre-industrial, industrial or post-industrial (44-47).  As societies’ economic systems change, so does their culture.  Pre-industrial people are collectivist, with high power distance and a circular view of time.  Carr-Ruffino believes that this pattern was traditionally true of “most women in all cultures, ” (45) as well as all pre-industrial people.  She sees members of industrial cultures, especially men, as being individualistic, having low power distance, and a linear view of time.  Post-industrial societies show a blend of characteristics.  While people see themselves as autonomous they will put teams first in the workplace. They retain the low power distance of industrial societies. As more and more societies undergo economic development, the implication is that they will become more alike.  Hall shares Carr-Ruffino’s belief that economic systems affect culture: “Monochronic time is an artifact of the industrial revolution in England; factory life required the labor force to be on hand and in place at an appointed hour (1990, 14).”  The idea that culture changes based on economic evolution contrasts sharply with Hofstede’s view believes that culture changes very slowly, if at all.   As he and his son put it in their most recent book’s discussion of power distance:

Nobody, as far as we know, has offered evidence of a convergence of countries toward smaller differences in power distance. We believe that the picture of national variety presented in this chapter, with its old historical roots, is likely to survive for some time, at least for some centuries.  A worldwide homogenization of mental programs about power and dependence, independence, and interdependence under the influence of a presumed cultural melting-pot process is still far away, if it will ever happen.  (72)

    The current manager has a choice of theories, varying in the number of elements presented, but often overlapping in the items described.  There appears to be some unanimity about the usefulness of finding a limited number of criteria that can be used to provide meaningful guidance in dealing with human resources in a global, multi-cultural business environment, but it is not clear which criteria should be used or to what extent the environment is culturally stable or evolving.

The United Kingdom and the United States: Cultural Commonalities

     The United Kingdom and the United States are grouped together by most cultural theorists in the business disciplines.  This similarity can be linked to common historical roots and common stages of economic development.  Both countries are becoming increasingly multi-cultural, but the scholarship tends to focus on the behavior of business executives, who are predominantly of Northern European ancestry and culture.  As Hall puts it, “the core culture of the United States has its roots in northern European or Anglo-Saxon culture. As a result, it is a predominantly monochronic, low-context culture (1990, 140).  Gannon (2004) combines the work of Kluckhohn and Strodtbeck, Hall, Hofstede, Fiske (1991) and Triandis (2002) to create a system of four cultural types.  One of these, “vertical individualism or market pricing is found in the United States and other market-dominated nations.  Although individualism is emphasized, so too is the free market, and inequality resulting from its operation is deemed acceptable (13).” He uses these categories to construct “cultural metaphors” to explain societies which are grouped together when the societies’ involved score similarly on his criteria.  The two found in “Part IV: Market Pricing Cultures (203-238) are the United States and Great Britain.  Walker, Walker and Schmitz put these two countries in the same category for each of the ten dimension cited in the COM (124-185). 

     Trompenaars and Hampden-Turner (1998) give specific numbers for the questions they asked to score societies on each of their criteria, as well as dividing those scores into larger categories such as individualism vs. collectivism.  It may be useful to examine those scores as well as the ones Hofstede and Hofstede (2005) calculate for these two countries:

	Author
	Category
	U.K. Score
	U.S. Score
	Score Range

	Hofstede
	Power Distance
	35
	40
	11- 104

	
	Individualism vs. Collectivism
	89
	91
	6 - 91

	
	Masculinity vs. Femininity
	66
	62
	5 - 110

	
	Uncertainty Avoidance
	35
	46
	8 - 112

	
	Confucian Dynamism
	25
	29
	0 -118

	Trompenaars and Hampden-Turner
	Universalism vs. Particularism
	60
	57
	20 -70

	
	Individualism vs. Communitarianism
	48
	54
	16 - 69

	
	Affective vs. Neutral 
	45
	43
	15 - 81

	
	Specific vs. Diffuse
	82
	84
	11 - 89

	
	Achieved vs. Ascribed Status
	89
	87
	50 - 94

	
	Sequential vs. Synchronic Time
	4.96
	4.93
	4.62 – 6.56

	
	Controlling Nature vs. Letting It Take Its Course
	77
	82
	33 - 88


This data demonstrates that not only are the United States and Great Britain put into the same cultural categories in every instance by both of these theoretical approaches, but that they also score very close to one another within the categories to which they are assigned. 

      If the cultural theorists are correct, we should find that human resources management operates extremely similarly in these two societies.  Briscoe and Schuler describe cultural clusters in International Human Resources (2004), one of which is “Anglo” and includes the United Kingdom, the United States, and a number of other English speaking former colonies of the U.K.  They say that the countries within a group show significant similarities, but that experienced international human resource managers also “suggest that many of these groupings hide some significant within-group (between countries that are in the same group) differences (122).”

The question for us is whether the differences that the cultural theories are missing in their attempt to simplify the task of the international human resources manager are so extensive as to demand a reconsideration of the values of the cultural theories to the practionners.  

     We have chosen to look specifically at the legal environment that informs human resources practice. Given the shared legal tradition rooted in English common law, we should find many similarities.  However, the legal literature has generally ignored a discussion of the impact of national culture on the laws that govern employment.  We will begin with a review of the employment-at-will doctrine in the two nations. It is the earliest employment law still commonly discussed in human resources management, and is often cited in texts on international management to explain to managers the reasons why terminating employees due to reduced demand in most locations abroad is far more difficult than in the United States (Dowling and Welch, 2005, 197; Briscoe and Schuler, 2004, 149-155).  

INDEFINITE HIRINGS IN THE U.S. AND THE U.K.

Background

     The common law regarding employment developed in pre-industrial England where employees often worked for one employer their entire lives and lived as members of their employer’s household (Rothstein, 146).  As the economy changed in both the United States and the United Kingdom, the employment relationship between employer and employee changed from being predominantly domestic to predominantly commercial (Rothstein, 146).  In the new economy employers and employees had more frequently changing employment needs, thus making it much less common for employees to spend their entire lives working for one employer (Rothstein, 146).  Because the desire to end employment contracts was more common, the interpretation of employment contracts for indefinite time periods became an important legal issue.  

     Given that the U.S. and the U.K. share similar cultural traits and the same common law tradition, one might expect both countries to develop similar rules regarding indefinite hirings.  However, that was not the case.  English law construed indefinite hirings as contracts for one year that could only be terminated with reasonable notice (Feinman, 120-1).  The U.S., on the other hand, developed the employment at-will doctrine which allowed either party to terminate the employment contract at any time for any cause, good or bad, or no cause at all (see; Adair v. U.S.  208 U.S. 161 (U.S.1908)).

The Development of the English Rule – Yearly Hirings and Reasonable Notice

     English Courts developed a sophisticated two-question approach to deal with the important issues concerning employment contracts: 1) What is the duration of the relation presumed to be when none is specifically stated; and 2) What length of notice must be given before the relation can be terminated (Feinman, 119)?  Unlike American law, English law saw these two questions as distinct legal issues.  

     Blackstone provided a well-formulated statement of a rule and policy regarding the duration of employment relations:  

“If the hiring be general, without any particular time limited, the law construes it to be a hiring for a year; upon a principle of natural equity, that the servant shall serve, and the master maintain him, throughout all the revolutions of the respective seasons, as well when there is work to be done as when there is not.”  1. Blackstone, Commentaries P. 425.

The principle behind this rule is quite simple.  Justice requires employers to provide support in the winter for employees who rendered service during planting and harvesting seasons; and employees to provide service during planting and harvesting seasons if their employer supported them during the winter.  Because the rule and policy were easy to apply, it was often cited in cases and became the common law rule in the U.K (Jacoby, 90).
     The rule did not develop only because judges were convinced by Blackstone’s argument that yearly hirings were necessary to maintain a “natural equity” between employers and seasonal employees.  There was also a long statutory tradition, starting with the Statute of Labourers in 1349, for the presumption of one-year terms of employment.  Statutes of Labourers 23 Edw. III ch. 2 (18 Jun. 1349).  The Statute of Labourers was later repealed, but its influence still lingered in English courts (Lemons, 752).  The importance of the Statute of Labourers should not be overlooked.  While Blackstone’s statement really only applies to agricultural workers, the Statute of Labourers applied to all workers.  It is because of this statutory tradition that the yearly hiring rule was applied to all employees under English law (Feinman, 120).   

     The second issue, length of notice, became a more important issue as employment became less domestic and more commercial and employers wanted to terminate employment contracts before the end of the term.  English courts developed the rule that service contracts could only be terminated early with reasonable notice, unless some other notice requirement was specified in the contract.  Payzu v. Hannaford 2 K.B. 348 (1918).  What was considered reasonable notice was a fact question considered on a case-by-case basis.  Id.  This rule also had its roots in the Statute of Labourers and the common law.  Statutes of Labourers 23 Edw. III ch. 2 (18 Jun. 1349); 1 William Blackstone, Commentaries 425-26.  

     The principle of reasonable notice is that it would give the employee a reasonable amount of time to find a new job, or the employer a reasonable amount of time to find a new worker.  While the notice requirement would later provide greater protections to employees, notice requirements in the middle of the nineteenth century were too short to offer most workers enough time to find a new job (Feinman, 121).  Both employees and employers had incentives to agree to short notice periods, because not meeting the notice requirement subjected employees to criminal liability and employers to civil liability under the Master and Servant Act of 1824.  4 Geo. IV c.34.  Later, however, the Master and Servant Act of 1867 removed criminal liability from employees who failed to meet the notice requirement.  30 & 31 Vict., c. 141.  In the twentieth century, reasonable notice periods became longer by statute, allowing employees one to eight weeks to find new employment after finding out their contract was being terminated.  Contracts of Employment Act of 1963, 11 & 12 Eliz., c. 49.
     In the English legal system indefinite hirings were considered one-year contracts that could only be terminated with reasonable notice.  The rule developed out of a concern for equity between employer and employee, as well as a long statutory tradition.  

The Development of the American Rule – At-Will Employment

     American law concerning indeterminate hirings suffered from a great deal of confusion at the end of the nineteenth century.  Different American courts would follow the same English precedents, but often come to different results (Feinman, 122).  The law became so inconsistent from jurisdiction to jurisdiction that courts and scholars alike were looking for a coherent and universally applicable rule.  In section 134 of A Treatise on the Law of Master and Servant, Horace Gray Wood offered a simple solution: 

“With us, the rule is inflexible, that a general or indefinite hiring is prima facie a hiring at will; and if the servant seeks to make it out a yearly hiring, the burden is upon him to establish it by proof. A hiring at so much a day, week, month or year, no time being specified, is an indefinite hiring, and no presumption attaches that it was for a day even, but only at the rate fixed for whatever time the party may serve” (1877).  

Put simply, an employer or employee may terminate the employment relationship for any cause, good or bad, with or without notice.  While the rule benefited from being simple and easy to apply, it was the result of dubious scholarship.  Wood cited four cases that do not actual hold indefinite hirings to be contracts of at will employment (Feinman, 126).  Wood also incorrectly stated that no American courts had recently followed the English rule (Feinman, 126).  Lastly, and perhaps most disturbingly, Wood offered no policy grounds for at-will employment despite the fact that it was inconsistent with the precedents.  Wood, Master and Servant (2nd edition) § 136.  

     U.S. courts’ willingness to accept the at-will employment rule was also due to Wood’s solution of a difficult contract interpretation problem.  Part of the confusion regarding indefinite hirings in American courts was interpreting compensation clauses in employment contracts.  Compensation was often expressed in terms of a yearly salary and courts were unsure whether this guaranteed employment for a year.  While Wood’s rule lacked precedent and offered no concrete policy grounds, it did provide a clear solution to this problem:
“A contract to pay one $2,500 a year for services is not a contract for a year, but a contract to pay at the rate of $2,500 a year for services actually rendered…Thus it will be seen that the fact that the compensation is measured at so much a day, month or year does not necessarily make such hiring a hiring for a day, month or year, but that in all such cases the contract may be put an end to by either party at any time, unless the time is fixed.”  Id.

     The Court of Appeals of New York adopted the employment at will rule in 1895 in the case Martin v. New York Life Ins. Co. 148 N.Y. 117, 121 (N.Y. 1895).  The issue in Martin was whether a contract with a ten thousand dollars a year compensation clause guaranteed employment for a year.  Id. at 120.  Overturning Adams v. Fitzpatrick 125 N.Y. 124 (N.Y. 1891), a case it had decided only four years earlier, the Court of Appeals cited the above section of Wood’s treatise and held that the employment at will rule, was the correct rule.  Martin 148 N.Y. at 121.

     The employment-at-will rule also caught on because it was consistent with the laissez-faire economic policy popular with certain courts at the time.  The U.S. Supreme Court endorsed the employment-at-will rule with its decision in Adair v. U.S.  208 U.S. 161 (U.S. 1908).  The issue was whether a federal statute making it a crime for employers engaged in interstate commerce to discharge employees solely because of their membership in a labor organization was constitutional.  Id.  The court associated liberty with economic freedom.  In the years preceding Adair, the Supreme Court had ruled that the 5th and 14th Amendment’s Due Process Clauses, guaranteeing that the federal and state governments cannot “deprive any person of life, liberty, or property, without due process of law,” provided citizens a right to contract.   Lochner v. New York 198 U.S. 45, 53, (U.S.1905); Allgeyer v. Louisiana, 165 U. S. 578 (U.S. 1897).  

     Predictably, in Adair the Supreme Court held that it was inappropriate for the government “to compel any person, in the course of his business and against his will, to accept or retain the personal services of another, or to compel any person, against his will, to perform personal services for another.”  Adair v. U.S.  208 U.S. 161, 174 (U.S.1908).  The court does not discuss Wood’s treatise or any legal precedents of the employment-at-will rule.  It argues that employment contracts are, like all contracts, protected by Constitutional rights to liberty and property.  Id. at 172.  The court argues that “the right of a person to sell his labor upon such terms as he deems proper is…the same as the right of the purchaser of labor to prescribe the conditions upon which he will accept such labor from the person offering to sell it.”  Id. at 174- 175.  Thus, both parties are equally free to use their bargaining power to adjust the contract how they see fit.  The court argues that any legislation that interferes with this equality cannot be legally justified in a free land.  Id. at 179.  While Wood may not have included any concrete public policy grounds for his employment at-will rule, the Supreme Court’s decision in Adair makes a very clear policy argument.  The court reasons that the United States’ notion of freedom requires that contracts be terminable at-will.  Furthermore, the court argues that equity is served because both the employer and the employee are equally empowered with the freedom to contract and the freedom to terminate the contract.  

     In the American legal system indefinite hirings were construed as at-will contracts that could be terminated for any cause, good or bad, with or without any notice.  The rule developed out of courts’ adherence to contract theory and laissez-faire economic philosophies.  

Cultural theory and indefinite hiring laws in the United States and the United Kingdom

     The legal tradition concerning indefinite hirings demonstrates significant similarities in the two nations.  Both rely heavily on the concept of the contract.  According to Trompenaars and Hampden-Turner “Weighty contracts are a way of life in universalist cultures (39).” Hofstede and Hofstede attribute the dependence on contract to the individualist orientations of these societies, saying that in such cultures “The employer-employee relationship is a contract between parties on a labor market (104).” Hall and Hall also discuss the tendency to rely on contract in low-context cultures such as these two, describing “the low-context legalistic approach to things; everything is spelled out and put on paper (1990, 149).” There is an assumption that employees and employers freely contract with one another to meet their own needs as individuals.  It is worth noting that the employment relationship evolved into a contractual one as the societies evolved from pre-industrial to industrial economies.  

     We can also see that though they started with common concepts, the two nations diverged in their development of employment contracts.  Blackstone refers to “the natural equity” between master and servant, and contends that for this to be maintained the servant must be retained during seasons when his work is done.  In the United States however, the equality between employer and employee is maintained by a very different means, that is, allowing either party to terminate the employment relationship at will.  Walker, Walker and Schmitz (2003) discuss “Equality-Oriented Cultures (75-76)” as part of their cultural orientations model, and see this aspect of culture as part of the power distance dimension developed by Hofstede (1980) and ascription vs. achievement status as discussed by Trompenaars and Hampden-Turner (1998).  All of the theories studied concur that the U.K. and the U.S. are cultures that emphasize equality.  It is important to observe that in the attempt to ensure equality, U.K. law provides greater protection against discharge for employees than does U. S. law.  When we turn our attention to other areas of human resource law, we see a similar pattern of greater concern for protecting the interests of employees in Great Britain than in the United States.     

Work-Family Balance:  Legal Support in the U.K and U.S.

     Despite the similar cultural profile we have seen, the primary laws supporting employees in their search for a balance between work obligations and family involvement differ significantly in the U.K. and the U.S.  Work and family entitlements have steadily improved for U.K. citizens since the Labour party regained control of the government in the mid-1990s.  When the recently passed Work and Families Act 2006 becomes effective in April 2007, the U.K. will have one of the most progressive set of legal supports for working parents and caregivers in the world.  By contrast, American families have scant legal support for their balancing act.  In every state, except California, they must rely on the Family and Medical Leave Act, which itself only covers about 60% of the private sector American work force (http://www.aflcio.org/issues/workfamily/fmla.cfm) and provides only a period of unpaid leave to care for a new child or an ill family member.

     There are a variety of political, economic and social influences on each country’s legal scheme. One important factor in the development of U.K law is the country’s membership in the European Union.  As a member state it is obligated to implement the policies contained in EU Directives.  The EU reflects the varied cultural heritages of a diverse group of member states, many of which differ substantially from those in the “Anglo cluster.”  Briscoe and Schuler  (2004) include three other European clusters, the “Latin European,” “Germanic,” and “Nordic” (122) in their study, while Walker, Walker and Schmitz add an “Eastern European” cultural pattern (143-162).  Europe can be seen as an extreme case of cultural diversity; “It offers a richness of cultures and languages unparalleled anywhere else in the world (Hill, 1997, 11). The result is that integration within the European Union for any country, including Great Britain, requires considerable adjustment to existing nation-specific concepts of human resource management and employment law.  In addition, under the parliamentary system of government there is a unity between the prime minister’s agenda and the political party that controls the House of Commons.  The United States however is not legally affected by the policies of other countries and the President and the controlling party in Congress has often been of different political parties with differing political and social goals.  

     Given the resulting policies evident in the two countries’ legal rules with regard to work and family balance, it may seem that either culture plays little role in the development of these policies or that the cultural theories that group the U.K and U.S. together on various dimensions are missing some key component, such as the political differences described above.  In fact, it appears that culture does play a role in the development of laws. By examining the assumptions and rationalizations evident through the legislative debates we can observe the effects of culture in shaping legal rules.  This is significant because when the laws are subsequently enforced through the court system judges often return to the legislative debates to determine the intent of the lawmakers.  The cultural values expressed in those debates will be reinforced when the law is actually applied to settle disputes among citizens or implemented in the work place by employers who judge their vulnerability to litigation.

The Law in the United Kingdom and Northern Ireland

     European Union Council Directive 96/34/EC establishes requirements “designed to facilitate the reconciliation of parental and professional responsibilities for working parents” in its member states. (Clause 1).  The directive specifies a minimum three-month parental leave upon the birth or adoption of a child for the purposes of providing care for that child.  Parents who take leave must be legally protected from retaliatory firing and must be guaranteed the right to return to the same or an equivalent job at the end of the leave.  The Directive also requires member states to grant workers a right to an emergency leave in the event of an unexpected illness or accident.  This leave does not have to be paid and no minimum leave time is prescribed.  This directive (96/34/EC) became binding on the U.K. and Northern Ireland through Directive 97/75/EC, which also extended the date for U.K compliance to December 15, 1999.  Like all EU directives, this one requires member states to achieve the specified results while leaving each member with “a margin for manoevre as to the form and means of implementation.”

     As a result of these directives the British government had to address the issues of family leaves through legislation. As a first step the Employment Relations Act 1999 granted 18 weeks of unpaid maternity leave to working women.  If a woman had been employed for at least a year before the start of her maternity leave she was granted an additional eleven weeks of unpaid leave.  As specified in the directive, her right to return to the same or a substantially similar job was protected and employers were forbidden to retaliate against her for exercising her right to a leave.  The law also granted an unpaid parental leave for emergency care of children under the age of five. The government took its first significant step beyond minimum compliance in 2002 when The Employment Act of 2002 established generous policies designed to support working families.  These benefits included:

a. six months paid maternity or adoption leave with the benefit set equal to 90% of the average wage at the time (£100 per week);

b. an additional period of unpaid maternity leave of six months;

c. two weeks of paid paternity leave for working fathers;

d. government reimbursement to employers for any maternity, paternity or adoption leave.  Small employers receive a bonus payment to help defray the administrative costs of compliance;

e. a right for parents of children younger than age six, or age 18 if the child is disabled, to request flexible working time.  By law flexible working time is defined to include arrangements such as flextime, telecommuting, job sharing, term time working, annualized hours and compressed hours.

     A world leading commitment to families and gender equity was evidenced recently, in June of 2006, when the Work and Families Act 2006 passed through Parliament and received royal assent.  The new law provides a paid maternity or adoption leave for a full year (this will be phased in gradually over the remaining term of the Parliament) regardless of how long the woman has been employed.  Small employers are reimbursed at a rate of 104.5% of their payments in order to compensate them for the administrative burdens involved in granting and administering leaves.  The flexible work arrangements were extended to employees who care for ill family members of any age, thus allowing workers who care for elderly parents to maintain their jobs.  One of the more progressive aspects of the new legislation allows mothers who wish to return to work after 26 weeks to transfer their paid leave entitlement to the father of the child, providing an opportunity for up to 26 weeks of paid paternity leave. A review of the Parliamentary debates in the House of Commons on the Work and Families Act 2006 illustrate some  of the effects of cultural norms in lawmaking.  Both Labour and Conservative MPs emphasize the importance of choice although they frame the choices differently.  Labour says that giving extended  paid maternity leave to mothers gives families a choice to have a parent at home for the child’s first year and  flexible working allows families to choose how best to combine their roles as parents and workers.

     The Conservatives frame the choice issue by arguing that businesses should have the choice  of whether and what benefits to provide for employees.  They also frame the financial incentives to working parents as limiting the choice of families who prefer to have a mother stay home with children.  This second argument also seems to be a fairness argument because the premise is that stay at home mothers are disadvantaged by the government providing support to working mothers.

     The value of individualism is clear throughout the debates in the comments of both Labour and Conservative MPs.  Employers and employees should work out their own arrangements because every business and family is different.  Each family has unique needs.  Every family has its own ideas about how to manage their affairs.  Labour members while making these points use individuality to justify the proposed legislation as allowing more individual choice about how to order work and family.

     Fairness is also a common theme of the debates focusing on both fairness to businesses and individuals and between men and women.  In particular the paternity leave policy is justified as fostering a more equal society for males and females because it will encourage men to take on a greater parenting role and eventually reduce the stigma in the workplace associated with males who trade off work to assume caregiving roles. Finally the importance of the market, the emphasis on national economic competitiveness and the weighing of costs and benefits in determining the right course of action are often mentioned.  Thus the debates echo the cultural themes we have seen again and again in the theorists’ discussion of U. S. and British cultures. Adherence to traditional Anglo values is used to justify support for very different policies: individual choice and equality are cited as the basis of extensive changes to traditional employment practice.

Law in the United States

     The Family and Medical Leave Act of 1993 (FMLA) is the only federal law that provides support for employees who have family obligations to deal with.  Under its terms, employees who have worked 1250 hours in the preceding year, for a single employer, have the right to 12 weeks of unpaid leave to care for a newborn or newly adopted child or to attend to the needs of an ill spouse, child or parent.  Employees who use leave are guaranteed their own job or one substantially similar in terms of pay, hours and working conditions upon their return to the workplace. Workers who are highly placed in the organization, measured by being within the top 10% of pay for the organization, do not have a guaranteed right of return to the same or similar job.  This provision was justified by arguments that such highly placed workers are indispensable to the organization so that if they elect a leave they can be replaced.  Employers are also prohibited from retaliating against employees who request and take leave. The law contains a general presumption against flexible use of leave through reduced hours working schedules or intermittent daily leaves, a practice which might entail less financial sacrifice for workers but is seen as making scheduling unduly burdensome for employers. Application of the law is limited to employers with 50 or more employees within a 75-mile radius.  As a result nearly 41% of the workforce is not entitled to this federally mandated unpaid leave.  

     The FMLA was the culmination of nearly ten years of political wrangling over family leave.  An identical bill was passed by Congress twice during the administration of President George H.W. Bush, and was vetoed twice.  The President felt that the law would unduly burden employers and hurt working families by reducing the number of jobs available to them.  President Bill Clinton encouraged Congress to act quickly on the FMLA in his administration and this was the first piece of legislation that he signed.

     The preamble to the legislation found at 26 USC 2601 indicates the official findings on which Congress bases its legislation action.  Specifically:

(a) Findings. Congress finds that—

(1) the number of single-parent households and two-parent households in which the single parent or both parents work is increasing significantly;

(2)  it is important for the development of children and the family unit that fathers and mothers be able to participate in early childrearing and the care of family members who have serious health conditions;

(3) the lack of employment policies to accommodate working parents can force individuals to choose between job security and parenting;

(4) there is inadequate job security for employees who have serious health conditions that prevent them from working for temporary periods;

(5) due to the nature of the roles of men and women in our society, the primary responsibility for family caretaking often falls on women, and such responsibility affects the working lives of women more than it affects the working lives of men; and
(6) employment standards that apply to one gender only have serious potential for encouraging employers to discriminate against employees and applicants for employment who are of that gender
(b) Purposes. It is the purpose of this Act—
(1) to balance the demands of the workplace with the needs of families, to promote the stability and economic security of families, and to promote national interests in preserving family integrity;

(2) to entitle employees to take reasonable leave for medical reasons, for the birth or adoption of a child, and for the care of a child, spouse, or parent who has a serious health condition;

(3) to accomplish the purposes described in paragraphs (1) and (2) in a manner that accommodates the legitimate interests of employers;

(4) to accomplish the purposes described in paragraphs (1) and (2) in a manner that, consistent with the Equal Protection Clause of the Fourteenth Amendment [USCS, Constitution, Amendment 14, § 1] minimizes the potential for employment discrimination on the basis of sex by ensuring generally that leave is available for eligible medical reasons (including maternity-related disability) and for compelling family reasons, on a gender-neutral basis; and

(5) to promote the goal of equal employment opportunity for women and men, pursuant to such clause.

In the official language legislators acknowledge the goals of achieving equality for men and women and valuing family care.  But as one commentator points out the provisions of the FMLA reflect traditional American values of separation of private family matters from public concerns, individualistic emphasis on private agreements between workers and employers and notions of the proper roles of women as caregivers and men as breadwinners.  (Bornstein, 77).  For example, the legislative history shows that many legislators focused on accommodating family needs as long as no cost was imposed on business, presumably because having a family represents an individual lifestyle choice and is thus not the responsibility of business.  Several opponents of the bill relied on the fact that some employers had begun to implement leave policies to argue that the market would correct for these problems.  Once employers became aware of the benefits of a satisfied workforce and lower turnover they would all be willing to implement leave policies that fit their needs and the needs of their employees.  (139 Cong. Rec. 1993).  During debates in the House of Representatives, one member pointed to the policies of other industrialized nations who all had family leave policies.  The response of Kansas senator Nancy Kassenbaum was that the “these countries’ productivity levels and unemployment rates were not to be emulated,” linking America’s international competitiveness to its flexible workplace policies that did not restrict employers in making decisions about how to manage their employees.

     Other commentators have noted that the lack of a paid leave tends to reinforce gender stereotypes in the workplace rather than breaking them down as the lawmakers had hoped. (Peterson).  While the language of the FMLA is facially neutral, focusing on parents or spouses, the lack of pay during the leave period discourages men from taking leave.  In a somewhat vicious cycle, men make more money than women in part because they are unlikely to interrupt their careers for childbearing.  As a result when a woman has a baby the rational economic decision is to have the mother take leave since it has a lesser impact on the overall family income.  This, in turn, leads employers to undervalue women workers whom they expect to be less strongly attached to the workforce. (Bornstein).  In addition, the unpaid leave clearly relies on a stereotypical ideal family with two parents in the workforce, since the spouse on leave must be relying on the earnings of the partner spouse to sustain her/him and their child during the leave.

Conclusion

     The legal systems impacting human resources management are changing in both the United States and Great Britain in the direction of providing greater support for family leave.  Employment-at-will has also evolved in America, first due to the rise of labor unions and then to the Civil Rights movement of the 1960s.  The result is that American and British law has diverged from their joint common law origins in the pre-industrial period.  However, in substantial ways both have remained true to the cultural traits they share. Any attempts to change the law in either country leads to testimony by politicians and lawyers to the abiding value of cultural beliefs in equality and individualism.  One question that remains as a focus for future research is whether or not a cultural value is meaningful if it can be used to justify any change that occurs in the employment relationship.  It is possible that culture is a relatively stable construct, but that the interpretation of basic cultural values evolves with changes in the political and economic systems.  If this is true, culture may be better at explaining the behavior observed than predicting the behavior that will occur.  Further research is also indicated on the impact of membership in the European Union on labor law among its member states.  Will it be possible to form a single labor market without changing the cultural values of member states, or will the various societies simply interpret the uniform laws as conforming to their own, disparate cultural values?  The answer may have some bearing on the future stability of the European Union.
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