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ABSTRACT
In the process of managing capital and human resources, many businesses and virtually all managers face at some point ethical dilemmas that challenge their integrity and responsibility when they make corporate decisions.  These dilemmas have always been a challenge for management, and unfortunately, they have caused some managers to make unethical or illegal decisions that lead to the harm, injury and loss suffered not only by their shareholders, but a myriad of constituent stakeholder groups.  These groups, more than ever, are demanding integrity, responsibility and accountability from managers in a fiduciary capacity.  Historically, managers had primarily one responsibility to their company and that was to satisfy their shareholders.  However, today, shareholders are only one of the many forces that shape a company’s conduct, goals and corporate values.  Thus, corporate fiduciaries have a duty to make responsible, ethical and legal decisions that honor the goals and values of the organization that they serve.
INTRODUCTION
During the last thirty years, the business world has weathered scandal after scandal which serves as a testament to corporate abuse and mismanagement by some fiduciaries who have demonstrated serious ethical and legal lapses in their decision making when confronted with ethical and legal dilemmas. Since the beginning of the twenty first century, over 570 public companies – including famous ones like Enron, Global Crossing, Adelphi, WorldCom and K-Mart – have declared bankruptcy.  Also, nearly 9 trillion in market value has been lost on Wall Street (Huffington, 2003).  Many of these bankruptcies were caused by unethical and irresponsible decisions made by management. This paper will explore some of these and other examples of corporate abuse and mismanagement by managers and independent contractors who breached their fiduciary duties and seriously harmed their organizations.  It will also investigate the tragic consequences that flowed from such malfeasance.  Further, it will examine how and why some managers were driven by expediency, economic pressure, greed and avarice to make corporate decisions that either led to the demise of their organization, or in some cases caused a serious loss of market share, market power and goodwill.  In addition, this paper will define the role and duties of fiduciaries in management and their obligations to those impacted by their decisions.  Moreover, it will explore some of the regulations and caveats found in the Sarbanes-Oxley Act.  This statute is Congress’ latest attempt to reform the ethical culture of management and corporate governance by imposing new requirements and sanctions on corporate fiduciaries such as accountants, lawyers, directors and officers.  This paper is not an indictment of all corporate managers who serve as fiduciaries.  Presumably, most managers honor their fiduciary duties and manage their firms with integrity and a desire to uphold ethical values and protect all stakeholders involved.  The analysis here applies to fiduciaries of firms like the ones named in this investigation of wrongdoers. The purpose of this paper is: (1) to define the role and duties of fiduciaries in management and their obligation to the firm they represent, the shareholders and constituent stakeholder groups, (2) to analyze examples of corporate abuse and mismanagement by fiduciaries in various companies, (3) to explore some of the ethical and legal lapses that led to the demise of Enron and Arthur Andersen LLP and (4) to analyze some of the mandates and sanctions in the Sarbanes-Oxley Act and how they can potentially reform corporate ethics and governance by various fiduciaries over which it has jurisdiction.
The Role and Duties of Corporate Fiduciaries
Corporate fiduciaries are officials who occupy positions of trust and confidence granted by the companies and shareholders that they represent.  While the term fiduciary obviously applies to corporate officials who serve in the capacity of accountants, attorneys, auditors, officers and directors, it also applies to other corporate representatives who are given the authority to represent and act on behalf of their firm when dealing with third parties such as customers, suppliers, the public and the like.  It also applies to independent contractors such as investment bankers, financiers and others who sell their services to firms that rely on their integrity as well as their expertise.  Thus, it is axiomatic that when these various fiduciaries are conducting business and making decisions that will impact their firm’s and their client’s profitability, they must honor certain fiduciary duties that exist to protect the firm and client that they represent plus the various stakeholders that they are accountable to.  While in general corporate fiduciaries have a duty not to act in a manner that is adverse to the goals and values of their firm, there are also some specific fiduciary duties that they must honor at all times such as (1) not engaging in undisclosed self-dealing, (2) not usurping an opportunity that belongs to their firm, (3) not engaging in competition with their firm, (4) not misusing confidential information entrusted to them and (5) not engaging in a dual agency where the fiduciary acts for two or more different firms in the same transaction.  (Cheeseman, 2005).  In addition, Cheeseman points out that fiduciaries who are agents also owe their principal the duties of performance, notification and accountability.  For example, the duty of performance required by fiduciaries who serve as accountants is that they will exercise the standard of care, skill and diligence as required in the profession by a national standard of performance called “generally accepted accounting Principles” (GAAP) which are established by the Financial Accounting Standards Board.  A similar performance standard applies to auditors which requires them to honor the “generally accepted auditing standards” (GAAS) which are established by the Auditing Standards Board of the AICPA. (Brown and Sukys, 2006).  On the other hand, an attorney who holds himself out as a specialist in securities law will be held to a reasonable specialist-in-securities-law standard (Cheeseman, 2005). Moreover, such an attorney must also honor the ethical standards described by the state bar association in which he or she practices.  In these three examples, Cheeseman points out that if the agent/fiduciary does not perform his or her express duties or does not use the standard degree of care, skill or diligence required, the fiduciary may become liable for breach of contract or liable in tort for his or her malfeasance, and a failure to honor these standards could lead to a loss of their licenses.

In reference to the corporate fiduciaries (Whitman and Gargacz, 1997) point out that directors and officers owe fiduciary duties to the shareholders.  Since shareholders, under the rules of corporate law, do not have the power to manage the firm they must rely on directors, officers and other corporate officials to manage the affairs of the firm and act in their best interest.  Thus, the fiduciary duties owed to the shareholders are mandated to ensure integrity and accountability by officers and directors.  While they both serve in a fiduciary capacity, officers and directors have different rights in managing the firm.  Directors of a corporation are vested with the power to formulate policy decisions that affect the management, supervision, and control of the operations of the company (Miller and Jentz, 2000).  Moreover, boards of directors are typically composed of inside directors and outside directors.  An inside director is usually one who is also an officer of the corporation such as a corporate president.  Outside directors, on the other hand, are persons who are selected to sit on the board of directors, but do not serve as officers of the corporation.  
Typically, they also serve as officers and directors of other corporations.  Professionally, they

may be accountants, attorneys, professors, ministers or others who are selected because of their business knowledge and expertise.  Their service on each board of directors that they are selected to serve makes them fiduciaries of their respective companies (Cheeseman, 2005).

Because directors of a corporation are usually not agents and not expected to spend all of their time and energy managing the corporation, they use their authority to appoint officers and other agents to run the day-to-day affairs of the corporation.  Based on state statutory law, the usual officers are a president, several vice presidents, secretary, treasurer, comptroller and general counsel (Brown and Sukys, 2006).  A chief executive officer (CEO) and chief financial officer (CFO) are also considered to be agents of the firm that they represent.  These officers, as fiduciaries, have the authority as general agents to manage the operations and normal business activities of the corporation.   As fiduciaries, they have the power and authority to manage the capital and human resources of the firm who has placed trust and confidence in them to manage the firm’s affairs on behalf of and in the best interest of the firm and its shareholders.  Thus, as agents all officers are expected to honor the specific fiduciary duties defined above.

Finally, there is also a group of fiduciaries that provide a service for the firm, but they do not work under the control and supervision of the firm.  They are professional agents who are independent contractors.  These individuals are in business for themselves and they are not subject to the control of their clients.  Occasionally, firms will employ or retain the services of these outside professionals who serve as consultants, stockbrokers, real estate brokers, attorneys, accountants, auditors, financiers, investment bankers and other licensed professionals who perform vital services for the firms that retain their services.   While they work for themselves, have their own offices and serve a number of different clients, they still owe the fiduciary duties described above to their clients by virtue of their contract relationship (Jennings, 2006).

In analyzing the various fiduciary relationships above the emphasis was primarily on fiduciary duties owed to the firm and shareholders.  However, shareholders are only one of many stakeholder groups that fiduciaries are responsible to. Theoretically, in order to be a good corporate citizen, a firm also has a duty to honor the stakeholder interest of employees, customers, governments, creditors and the local community (Weiss, 1994).

In the next phase of this paper we will examine how some management officials in major firms, motivated by economic pressure, greed and avarice breached their fiduciary duties to their firm, the stockholder and constituent stakeholder groups.  Consequently, these egregious breaches have harmed various stakeholders and in some cases led to the demise of major firms.

The Negative Impact of Malfeasance and Greed by Fiduciaries
From the 1970’s to the present, the American public has witnessed numerous examples of ethical and legal lapses by corporate managers and outside entrepreneurs who serve as fiduciaries and provide professional services to various firms and individuals.  They also have witnessed a parade of large companies and their executives embroiled in scandal, and charged with corruption and violations of law.  The white-collar criminal violations that these executives have committed are legion, and they have challenged Congress, the Justice Department and other agencies to devise more stringent ways to combat the ever-present problem of corporate abuse, mismanagement, fraud and other wrongdoings.  In most cases the public has celebrated the fact that major corporate wrongdoers have been brought to justice, and they have lamented the fact that others were not caught and punished.  Since 1970, 1,000 plus major corporations have been involved in at least one violation of a major criminal law.  These violations include kickbacks, illegal political contributions, tax evasion, fraud, antitrust violations, securities fraud, price fixing and many other areas of criminal wrongdoings.  Also, many executives who serve as fiduciaries

in these corporations have been jailed for their wrongdoing (Jennings, 1988).  Moreover, there is an extensive list of the large alleged and/or confirmed wrongdoing companies that have recently collapsed or have struggled under uncomfortable public attention because of lapses in ethics and corporate governance by their executives.  A partial list includes Adelphi, Barings Bank, Cendant, Daewoo, Enron, Global Crossing, Health South, HIH Insurance, Lermout & Hauspie, Merrill Lynch, ImClone, One-Tel, Peregrine, Quest, Resort Hotels, Reed Elsevier, Rite Aid, Sunbeam, Tyco, Waste Management, WorldCom and Xerox.  And, Enron may be the best illustration of all because it embodies an unusual rich array of systematic governance failures, lapses of professional responsibility, greed and the deleterious impact of cash and special interests on government (Neslund and Neslund, 2004).  For this reason, the Enron debacle will be analyzed individually below as a classic example of corporate arrogance, greed, abuse and mismanagement by fiduciaries that chose to callously ignore the harmful effect that their wrongdoing would have on their firm, its assets and the many stakeholder groups who were devastated.   Of course, when Enron is discussed, one has to include Arthur Andersen, the once highly respected and venerated accounting firm, who committed numerous auditing irregularities and helped Enron create those infamous “off-book” partnerships (special purpose entities) in order to hide debts and losses and inflate earnings (Bixby, 2003).

Although many of America’s great corporations remain untouched by the tidal wave of crime engaged in by some corporate fiduciaries, the list of firms above shows that some large corporations in various industries have either suffered severe loss of market share, good will, bankruptcy, or a total collapse.  But, the real culprits are the executives of those firms whose management styles are geared toward putting their self-interest, money, power and greed ahead of the needs of the firm and the shareholders they represent (Eichenwald, 2002).
In view of the above, one might ask the questions:  What went wrong? Why are there so many ethical lapses by corporate officials?  Why did so many corporate fiduciaries put their firms and numerous stakeholder groups at risk of serious harm and bring financial and moral hardship to so many?  Did they not learn valuable lessons from some of the earlier seminal cases involving high risk taking tycoons like Ivan Boesky and Michael Milken who in the 80’s and 90’s were also embroiled in high profile Wall Street scandals?  Boesky was a financier and top trader on Wall Street.  He was charged with stock fraud and insider trading.  He signed a consent decree settling insider trader claims against him and agreed to put $50 million in an escrow account to benefit investors harmed by his insider trading.  In addition, he received a three year prison sentence and agreed to pay a $50 million fine.  He was also barred from the securities business for life (Whitman and Gergacz, 1988).  Boesky knew that as a financier he had a fiduciary duty to be honest and exercise due care to protect his clients’ assets.  He also knew or should have known that the Securities and Exchange Act of 1934, Section 10 (b) and Rule 10b-5 makes it unlawful to use the mail to defraud any person in connection with the purchase or sale of securities (Afterman, 1995).  However, because of his arrogance, and disrespect for the rule of law, he engaged in insider trading transactions with Dennis Levine, the former managing director of Drexel Burnham Lambert, Inc.  This Wall Street firm eventually collapsed under the weight of the scandal (Whitman & Gergacz, 1988).
Michael Milken was head of bond trading for Drexel Burnham Lambert, Inc. in the late 80’s.  As the junk bond champion, he made millions of dollars trading these dubious securities before he too was charged with securities fraud and income tax evasion.  He pled guilty and was assessed $200 million in fines and penalties; paid $400 million to settle civil suits; received a 10 year prison sentence and was permanently banned from the securities industry.  He was later paroled and paid a $550 million dollar verdict in a civil trial (Jennings, 2006).
Although Ivan Boesky’s and Michael Milken’s illicit business transactions caused them to become classic examples of high profile greed, corruption and abuse on Wall Street, their large fines, jail sentences and their fall from grace did not serve as a caveat or deterrent for some future fiduciaries who continued to make risky management decisions when faced with legal and ethical dilemmas that relate to the acquisition of money for personal gain.  It appears that this “I must make a financial killing mentality” still drives many fiduciaries today as they make certain financial decisions that are oblivious of their fiduciary duties to their firm and stakeholder groups to whom they owe legal and ethical duties.
While it may be argued that some unethical and illegal management decisions by corporate officials were driven by economic pressure, expediency and competition for market share and the like, there is strong evidence that in many cases they were driven by pure and simple arrogance, greed and disrespect for the rule of law.  Moreover, it has to be considered that some managers perhaps use a risk-benefit analysis and made decisions based on what they and their firms might gain by their risky decision making.  Query, what could be gained by fiduciaries who took such risks?   In Arthur Andersen’s risk, they wanted to retain Enron as an important client, and Enron wanted to book more earnings and less debt with “creative accounting” and maintain share price.  Andrew Fastow, Enron’s former Chief Financial Officer wanted to be a premier CFO, and Kenneth Lay, Enron’s former CEO wanted to continue his iconic existence as CEO and Chairman of Enron.  Jeffrey Skilling, another former executive at Enron, wanted bonuses, stock options, recognition and power.  Other companies and their executives in this parade of firms above also seemed to have made decisions based on a risk-benefit analysis prior to their wrongdoing with the hope of gaining the following:  Richard Scrushy, CEO of HealthSouth hoped to keep bonuses and options at high prices going for personal gain, while HealthSouth wanted to bill more and earn more.  Although Scrushy was acquitted of his alleged fraudulent dealings, fifteen former HealthSouth executives pled guilty to fraud and some testified against Scrushy. Rite Aid hoped to take advantage of suppliers, and use cash for other purposes instead of paying suppliers.  This strategy worked for a time until suppliers pulled out.  Martin Grass, Rite Aid’s former CEO, pled guilty to backdating documents, fraud and conspiracy.  Sunbeam sought to increase profits by cooking its books.  They overstated their revenue by $62 million. Xerox hoped to keep earnings high by their improper accounting (Jennings, 2006).  And they inflated their earnings by $6.4 billion (Huffington, 2003). WorldCom sought to gain large profits by shifting their billions of dollars in expenses from operating expenses to accounts of capital expenditures which allowed them to recognize these costs over a period of time instead of in the year they occurred (Bonner, 2002).  The profits earned here were based on a misrepresentation of the true nature of WorldCom’s performance.  WorldCom was eventually bankrupted by a $9 billion accounting scandal (Wessel, 2002).  However, when Bernard Ebbers, WorldCom’s former CEO, resigned, in April of 2002 after being indicted, his severance pay package promised him 1.5 million a year for the rest of his life, and the use of the WorldCom jet for thirty hours a year, medical benefits, life insurance and other perks.  These perks were received by Ebbers in addition to the $44 million he received since 1999.  When the scandal was revealed, he claimed that he did not understand that WorldCom was defrauding investors of $7 billion (Huffington, 2003).  This kind of callous denial also reflects the fact that Ebbers, like some of the other corporate wrongdoers, had become comfortable with allowing fraud, deceit and theft to become an integral part of his value system and his management creed (Sandberg and Pulliam, 2002).
As we can see from above, white-collar crime – “crime in the suites” – is a serious problem.  According to Josh Martin it costs an estimated $400 billion a year, and he points to a study which found that the average organization looses about six percent of its revenue to employee fraud and abuse (Martin, 1998).  The FBI has also responded to this proliferation of white-collar crime by doubling its resources in this area.  In the year 2000 they began investigating twenty-six thousand such cases (Blair, 2001).
TYCO FIDUCIARIES – THE EPITOME OF GREED, ABUSE AND MISMANAGEMENT

Tyco International Ltd. is a manufacturing conglomerate that makes a diverse group of products from health care supplies to alarm systems and undersea cables.  Tyco’s electronic group employs 87,000 people and has 146 manufacturing locations globally.  Fifty-six factories are in the United States; key facilities are in central Pennsylvania and North Carolina, Europe has 36 factories (http://www.forbes.com/
entrepreneurs/entrefinance/feeds/ap/2005/116/ap2342162.html).  In 2002 prosecutors in New York indicted ex-Tyco CEO Dennis Kozlowski and former CFO Mark Swartz and ex-general counsel Mark Belnick on charges of orchestrating a web of deals that looted the company of at least $600 million dollars. Kozlowski and Swartz were charged with corruption, conspiracy, grand larceny and falsifying records.  Both faced thirty years in prison if found guilty of all the charges.  Belnick, charged with falsifying business records, faced up to four years in prison for his participation as a co-conspirator with Kozlowski to loot Tyco (http://cnn.worldnews.printthis.clickability.com/pt/cpt?action=cpt&title=CNN.com-+thr…).  
The criminal charges along with the allegations in the civil case filed by the Security and Exchange Commission give us some insight into the high level of greed and corruption these corporate fiduciaries had become comfortable with.  They were also charged with stealing $170 million in company loans and other funds, as well as obtaining more than $430 million through the fraudulent sale of securities.  In addition, Kozlowski and Swartz are charged with manipulating two corporate loan programs in order to obtain funds to buy homes, artwork and give themselves unauthorized bonuses.  Further, the indictment charges that Kozlowski gave himself a $56 million dollar bonus and Swartz a $28 million dollar bonus without disclosing them to the board of directors (Valdamis, 2000).  
In addition to the criminal prosecution referenced above, Tyco International, Ltd. also sued Kozlowski in a civil action seeking to get back pay and benefits since 1997 of about $244 million as well as forfeiture of all of his severance pay.  In his last three years at Tyco, he received $466.7 million in salary, bonuses and perks (Huffington, 2003). The company also sued Belnick in order to recover millions of dollars that he allegedly misappropriated while serving as a corporate attorney for Tyco
(http://cnn.worldnews.printthis.clickability.com/pt/cpt?action=cpt&title=CNN.com+-+thr...). In their civil case against Kozlowski, the former CEO who resigned after being indicted for evading sales taxes on luxury items, Tyco alleged the following:  Kozlowski used company funds to pay for a lavish birthday party for his wife and bought outrageously extravagant trinkets including a $15,000 umbrella stand, a $6,300 sewing basket, a $17,000 “traveling toilette box”, a $2,200 waste basket, a set of coat hangers for $2,900, two sets of sheets for $5,900 and a $1,650 appointment book.  When his assets were frozen by a court order, they totaled about $600 million (http://money.cnn.com/2002/09/19/news/companies/ kozlowski_jail/).  Moreover, the Security and Exchange Commission filed civil fraud charges against Kozlowski, Swartz and Belnick alleging that they failed to disclose multi-million dollar low interest and interest-free loans they took from Tyco and in some cases, never repaid them.  The SEC’s complaint also alleged that these three former executives also sold shares of Tyco stock valued at millions of dollars while their self-dealing remained undisclosed.   The SEC Director of Enforcement stated that these three former executives betrayed Tyco and put their own self interest above that of the company.  The SEC complaint filed in federal court in New York sought a judgment ordering the three defendants to disgorge themselves of all ill-gotten gains.  It also sought to have all three men barred from ever again serving as officers or directors of a publicly traded company and to enjoin them from further violating the antifraud, proxy and reporting provision of the federal securities laws (U.S. Security and Exchange Commission, 2005).  On June21, 2005 a jury, after deliberating for eleven days, found Kozlowski and Swartz guilty of 22 of 23

counts of grand larceny and corruption, falsifying business records and violating general business law.   

They faced up to thirty years in prison for criminal conduct which they had to have known was illegal

(http://cnnmoney.printthis.clickability.com/pt/cpt?action+cpt&title=Former+Tyco+CEO%...).   After the

jury verdict, they began serving eight and one third to twenty five years in prison for securities fraud, falsifying business records and conspiracy.  They were to be eligible for parole in eight years; however Kozlowski and Swartz appealed their convictions (Forbes, 2005).    Former general counsel, Mark Belnick, was acquitted of securities fraud and grand larceny in a separate but related trial,
however
he still faced civil
litigation based on claims by Tyco and the SEC. (http://www.forbes.com/entrepreneurs/entrefinance
/feeds/ap/2005/116/ap2342162.html).  Based on the revelations above, it is clear that Kozlowski and Swartz suffered serious lapses in ethical judgment and loyalty to Tyco when they were confronted with the dilemma of whether to engage in undisclosed self-dealing in order to acquire secret profits of hundreds of millions of dollars to enrich themselves.  This egregious breach of fiduciary duties that led to their misappropriation of millions of dollars represents the epitome of greed, abuse, mismanagement and corruption.  And, if Kozlowski and Swartz’s trial court convictions are affirmed on appeal, these former fiduciaries deservedly should pay a high criminal price as well as the civil penalties sought by the SEC and the civil damages awards sought by Tyco. Presently, they are out on bail pending their appeal.  However, fortunately for Tyco, unlike Enron, they were not forced to file Chapter 11 Bankruptcy, and the Tyco employees and shareholders were not similarly devastated.  Moreover, Tyco is one of several large corporations whose books were scrutinized by prosecutors and federal regulators.  The Enron Corporation, WorldCom Inc. and Adelphi Communications whose books were examined eventually filed for bankruptcy protection from creditors under Chapter 11 (http://money.cnn.com/2002/09/19/news/companies/
kozlowski_jail/).  Finally, the Tyco International, Ltd scandal not only begs the question, what price greed,

it also begs other questions such as:  How much money is enough for some unscrupulous corporate executives?  Why the need to “make such a huge financial killing” at the expense of the firm’s reputation, its assets and the shareholders?  And, did they really think that they could loot Tyco to this degree with impunity.  Perhaps these questions can best be answered later by management experts, ministers, psychologists and ethicists.  However, today, they can be answered simply by the fact that there was a failure by these fiduciaries who managed these companies to exercise character, loyalty and integrity in their decision making.

ENRON & ARTHUR ANDERSEN – GREED, ABUSE AND “COOKING THE BOOKS”
History will record the Enron/Arthur Andersen scandal as perhaps the most infamous white-collar criminal enterprise and debacle of modern times.  The scandal will also most certainly serve as a loud testament to corporate greed, corruption, arrogance, management abuse and callous white- collar disrespect for the rule of law.  Who are these once powerful corporate giants in their respective fields, and how did the fiduciaries that managed them contribute to their rise and fall?

Enron was founded in the mid 1980’s by its first CEO, Kenneth Lay.  After ten years of Mr. Lay’s leadership, Enron grew to become the largest combined gas and electric company in the United States.  By 1996 Enron had assets of $16 billion and revenues of $13 billion (Bixby, 2003).  By the year 2000, the Houston-based energy company had become the sixth largest corporation in America.  It was a meteoric rise by a company whose stock was trading at over $90 per share (Bixby, 2003).  The company’s main business was brokering energy between buyers and sellers.  It also engaged in building huge energy projects worldwide, as well as speculating in oil and gas futures on the world’s commodities market (Cheeseman, 2005).  In early 2001, Enron was listed as number 5 on the list of “Fortune 500” corporations based on its revenue (Bixby, 2003).  In just over fifteen years it had grown from a modest Houston gas pipeline company into a 100 billion-a-year global energy firm that also had pioneered the energy trading business.  At the same time its auditor, Arthur Andersen LLP, was one of the most venerable and respected of the “Big 5” international auditing and accounting firms, and they had a growing consulting practice as well (Bixby, 2003).  Enron spread its money around and made large political campaign donations to presidential candidates and members of the U. S. Congress.  The CEO, Kenneth Lay, became a friend of future president George Bush.  However, in early 2002 the Enron scandal had left the company in Chapter 11 bankruptcy, thousands of employees had been laid off, and many also lost their retirement savings which were mostly invested in Enron stock.  Also, thousands of Enron shareholders were left holding worthless Enron stock.  The firm and its executives faced dozens of lawsuits by angry investors and creditors, and investigations by Congressional committees and governmental agencies, including the Justice Department Criminal Task Force who started the investigation of Enron (Bixby, 2003). However, after tens of billions of dollars vanished – including 1 billion in employee pension funds – and over 4,000 employees were laid off, Kenneth Lay still made his exit from Enron with over $100 million (Huffington, 2003).
Arthur Andersen LLP was first established in 1913 by founder, Arthur Andersen who was a professor at Northwestern University near Chicago.  Over the years the firm grew to become one of the largest accounting firms in the world. In 2001, Arthur Andersen and its worldwide affiliates employed some 85,000 people in 84 countries, with more that 28,000 employees and partners in the United States.  The firm’s revenue in the U.S. in 2001 was 9.3 billion (Bixby, 2003).  While Arthur Andersen became Enron’s auditor, it grew to become much more than an independent auditor of financial records – they became partners.  Arthur Andersen leased office space within Enron’s headquarters building, and had 100 employees so that Arthur Andersen’s Houston office and Enron were essentially operating together in real time.  Also, Enron paid Andersen a total of $54 million in 2000 for auditing and consulting services.  This was slightly more than $1 million per week (Bixby, 2003).  However, when Enron crumbled into bankruptcy in late 2001, Andersen also learned in October of that year that the Security and Exchange Commission had started an investigation into Enron’s accounting and financial disclosures.  In 2000 Congress began hearings on the Enron scandal and Arthur Andersen executives could not
find records and emails necessary for the investigation before Congress, the Justice Department or the SEC.  Arthur Andersen notified Congress and agencies that the Houston office had destroyed a “significant but undetermined number” of documents related to Enron.  When it was discovered in 2002 that David Duncan, the lead auditor on the Enron account, started a massive document shredding program of documents in the Arthur Andersen offices related to Enron, the Justice Department announced the indictment of Arthur Andersen for obstruction of justice in March of that year.  In April 2002 Mr. Duncan personally pled guilty to the obstruction of justice charges and agreed to testify against Arthur Andersen at trial.  Thus, Arthur Andersen became the first major accounting firm ever charged with a felony.  After a month long trial, the jury found on June 15, 2002 that the accounting firm of Arthur Andersen was guilty of one count of obstruction of justice.  The verdict was the first felony conviction of a major accounting firm, and they were fined $500,000.  However, the most severe penalty is that the SEC rules prohibit Arthur Andersen from performing audits of public companies.  Arthur Andersen also faced numerous civil law suits for malpractice due to its assistance in preparation and certification of misleading Enron financial reports.  These events led to the demise of Arthur Andersen LLP (Bixby, 2003).
Before Enron filed for Chapter 11 Bankruptcy in 2001, the firm had engaged in a series of questionable accounting practices.  Over the years Arthur Andersen had performed accounting services for Enron and had helped prepare their records and certify hundreds of financial statements of Enron.  They were the auditors during the days when Enron experienced tremendous success.  But, if Enron’s success was built upon inaccurate and misleading financial records, why were those records continuously approved by Andersen (Bixby, 2003)?  The fact of the matter is that Enron and Andersen had become inextricably entangled in a web of corruption and deceit.  When Kenneth Lay stepped down as CEO in February 2001, Jeffery Skilling took over and devised a complex strategy to make rich profits and returns from a trading and risk management business built on assets owned by others.  However, neither the board members, shareholders, employees, bankers, auditors nor financial analysts fully understood how Enron was funded and the large level of debt Enron had taken on (Bixby, 2003).  But, all were willing to go along with Skilling’s strategy as long as Enron continued to increase its earnings, revenue and stock price.  In August of 2001 Enron’s share price fell steadily to about $40 – half of its former level.  Also, Enron was losing money in some of its investments in foreign ventures.  In spite of this, CEO Skilling continued to make decisions that increased Enron’s debts of billions of dollars.  Thus, in order to minimize the impact of this huge debt on Enron’s financial statement, CFO, Andrew Fastow, started the creation of complex off-balance sheet private partnerships that did business with Enron, but whose finances were not subject to much scrutiny by Enron (Bixby, 2003).  These complex partnerships were designed to keep millions of dollars of debt off Enron’s books and hide its financial problems.  During one investigation Enron admitted that it overstated its profits by more than $580 million for 1997 through 2001 (Neslund and Nesland, 2004).  Also, Fastow acted as general manager of several of these off-book partnerships called special purpose entities or SPEs and he is reported to have received as much as $30 million for his services to these entities (Bixby, 2003).  Being the CFO of Enron and a manager to some SPEs created a clear conflict of interest for Fastow, however his arrogance allowed him to continue this breach of his fiduciary duties to Enron.  Cheesman points out that “Enron booked its investments and money from these partnerships as assets, but the debts of these partnerships and much of the self-dealing with and among them were not reported on Enron’s consolidated financial statement.  Enron’s executives purposefully created this maze of partnerships – SPEs – to perpetuate accounting fraud.  They made the company look profitable when in fact it was not” (Cheeseman, 2005).  Even though these infamous partnerships were created when Jeffery Skilling was CEO, they continued when he abruptly resigned after less than six months in that position.  They continued when Kenneth Lay, the chairman, once again assumed the CEO position.  However, Kenneth Lay, who had left most of the day-to-day management of Enron to Jeffery Skilling, was not able to explain how the partnerships worked.  Thus, it was assumed that they were set up to hide Enron’s problems, inflate earnings, hide debt and personally benefit executives who managed them (Bixby, 2003).  Kristofer Neslund points out that Enron’s auditor, Arthur Andersen, helped conceal these special purpose entity transactions and that they signed off on Enron’s financial statements even after it had weighty reasons not to.  Continuing, he stated that the Andersen partner, David Duncan, who handled the Enron account, called a client “retention meeting” in February 2001.  SPEs were discussed and the conclusion was that Enron’s accounting was “aggressive.”  Also he pointed out that the minutes of the client retention meeting showed that Enron generated $25 million in audit fees and $27 million in consulting fees making Enron by far Andersen’s largest client.  Moreover, Duncan personally earned $2 million annually because of Andersen’s relationship with Enron.  Further, Neslund stated that even after Enron’s death spiral began, Andersen’s risk management system generated a message:  “red alert:  heightened risk of financial fraud,” but none of this stopped Andersen from approving Enron’s financial statements (Neslund 2004).  These and other revelations too numerous to mention here make it clear that much of Enron’s spectacular earlier success was built on fraudulent and misleading financial reporting and “aggressive” accounting practices by Andersen who frequently “cooked their books” in order to increase their share price, inflate earnings, hide Enron’s large debt and personally enrich the fiduciaries of Enron and Arthur Andersen who were privy to the SPE’s and other illegal management schemes created by both partners in crime.  Brown and Sukys state that “it might have been wiser for Arthur Andersen employees at Enron to remember that an auditor does not guarantee an institution’s financial health.  Rather the auditor renders an opinion as to the fairness and accuracy of the statements issued by the institution.  Auditors also check to see if an institution has followed generally accepted accounting principals, and in fashioning their audit, auditors must follow generally accepted auditing standards” (Brown and Sukys, 2005).  Based on the analysis above Arthur Andersen’s auditors did not honor these auditing standards as fiduciaries for Enron.  Moreover, their failure to do so contributed in part to its demise.  The analysis also shows that Kenneth Lay the founder of Enron, and twice CEO, Andrew Fastow, former CFO and Jeffery Skilling, former CEO all served Enron as fiduciaries during its rise and fall.  But, they also failed to honor their fiduciary duties because they engaged in self-dealing and conflict of interest transactions designed to personally enrich themselves.
After being found guilty of obstruction of justice in 2002, Arthur Andersen LLP laid off 7,000 of its 28,000 U.S. employees.  Those who were still working for the firm in the summer of that year spent considerable time looking for other employment.  The former president of Andersen Worldwide, Joseph Berardino, who resigned on March 26, 2002, stated that after Enron’s indictment, he found himself serving primarily as a placement officer for the 85,000 Andersen employees who were loosing their jobs (Bixby, 2003).  The firm is now defunct.
After Enron’s tragic demise, former CEOs Kenneth Lay and Jeffery Skilling were prosecuted by the Justice Department on fraud and conspiracy charges in a complex and historic white-collar criminal case during the first five months of 2006.  The government attempted to hold the two defendants accountable for the financial malfeasance that triggered Enron’s demise and a loss of $60 billion in market value, $2.1 billion in pension plans and 5,600 jobs (Graczky, 2006).  Former CFO, Andrew Fastow who pled guilty in 2004 to two counts of conspiracy and agreed to serve a ten year prison sentence, testified for the prosecution, along with several other Enron executives who pled guilty and entered plea bargaining agreements.  The prosecution accused Lay and Skilling of orchestrating a sophisticated accounting fraud scheme that defrauded and cost the employees and investors billions of dollars.  Further, the two defendants were accused of engaging in a conspiracy in which they lied to investors about the true nature of Enron’s financial health, while at the same time they were aware of the accounting scheme described above as Special Purpose Entities (SPEs) that were used to inflate Enron’s profits and hide billions of dollars of its debts.  At the end of a long jury trial, in May of 2006 a federal jury found Kenneth Lay and Jeffery Skilling guilty of a total of twenty-nine counts of fraud and conspiracy.  Also, in a non-jury trial presided over by the same Federal judge in the fraud and conspiracy trial, Kenneth Lay was convicted of one count of bank fraud and three counts of making false statements to several banks (Farrell, 2006).  Lay and Skilling were to be sentenced in the fall of 2006, however Kenneth Lay died of a sudden heart attack in Colorado in July of 2006.
Following the verdict in this historic fraud and conspiracy trial, two important lawmakers paused to comment on its significance for the future:  Senator Paul Sarbanes who co-authored the Sarbanes-Oxley Act stated that: “Enron was a canary in the mine shaft and subsequently a lot of other companies were found to have engaged in practices which abuse the trust that had been placed in them.  The Sarbanes-Oxley Act came after the Enron scandal, but it is designed to set up a system of checks and balances in terms of corporate governance, auditing supervision and responsible accounting which to the maximum extent will help to avoid similar occurrences in the future.”  Senator Michael Oxley, the other co-author of the Act responded to the verdict by stating that:  “the jury’s verdict helps to close a notorious chapter in the history of America’s publicly traded companies.  Appeals aside, the end of the trial will mark the end of a dark era.  … the public part of being a publicly traded company means far more now than it did five years ago.  Sarbanes-Oxley, as well as today’s verdicts, should remind us all of companies’ obligations to shareholders, employees and retirees.” (Appleby, 2006).

Presumably, these profound observations above by Senators Sarbanes and Oxley will serve as a reminder to all corporate fiduciaries who manage publicly traded firms that the guilty verdicts rendered against Lay and Skilling represent a watershed event in corporate governance.  And, while Jeffery Skilling is likely to appeal his verdict, the revelations during the fraud and conspiracy trial will serve as a strong mandate for the need to revolutionize corporate oversight.  Hopefully, the Sarbanes-Oxley Act is fulfilling this continuing mandate and sending a message to fiduciaries in corporate bureaucracy that the price they pay for greed and mismanagement will be costly and severe.

SARBANES-OXLEY ACT: NEW MANDATES AND CAVEATS FOR FIDICUARIES

As a result of the Enron/Arthur Andersen scandal, one positive effect is that many U.S. companies are cleaning up their accounting practices, shareholders and creditors are becoming more demanding of financial data before committing funds to corporations and the SEC has become a fiercer watchdog of corporate activities (Cheesman, 2005).  This has reduced but not eliminated the ability of large firms to engage in similar fraudulent activity.  However, new legislation was needed to send a strong message that corporate wrongdoers can no longer engage in business as usual with impunity.
In response to the many corporate financial scandals, Congress passed the Sarbanes-Oxley Act [P.L.107—214] on June 30, 2002.  It was also enacted in response to a public outrage based on the Enron/Arthur Andersen scandal and others like it.  These numerous scandals referenced above have dramatically eroded investors trust in corporate reporting.  Thus, this new legislation was designed to reduce corporate malfeasance and protect investors and other stakeholders.  It also establishes a new system of checks and balances and new criminal penalties for violating its provisions and other federal laws.
In several firms referenced above such as Enron, Tyco and WorldCom, who engaged in fraudulent conduct, we see that their fiduciaries were convicted of financial crimes that caused huge losses to their shareholders, employees and creditors.  In several cases, accounting firms were caught conspiring to conceal this fraudulent conduct.  Also, Boards of Directors were complacent and they did not keep a watchful eye over the conduct of officers and employees (Cheeseman, 2005).  
Is the Sarbanes-Oxley Act accomplishing its goals of improving corporate governance rules, eliminating conflict of interest and instilling confidence in investors and the public that fiduciaries will manage public companies in the best interest of all constituents? (Cheeseman, 2006).  Since it has only been three years since its enactment, the jury seems to still be out.  However, there are several schools of thought regarding how the new law is being received.  One is that some experts see the changes brought about by the Sarbanes-Oxley Act as a chance to make things better by improving internal operations and boosting investor confidence.  On the other hand, some fiduciaries see these additional regulations imposed by the new law as punishment of the entire finance and accounting sectors because of the malfeasance of a few high profile individuals and companies (Brown and Sukys, 2006).

An analysis of some of the provisions of the new law reveals that it addresses directly some of the wrongs that led to the scandals portrayed above.  Moreover, it reveals that several provisions of the Act have strong sanctions designed to punish wrongdoers by imposing huge fines and mandatory jail time for those who knowingly violate the law.

There are five major provisions of the Sarbanes-Oxley Act that now police and prohibit the various fiduciary violations that were described above by CEO’s, CFO’s, auditors, accountants and lawyers.  These sections in the statute expressly prohibit the type of conduct that led to the various scandals described above, and they show that Congress has criminalized certain conduct of fiduciaries who knowingly engage in malfeasance.  In addition to imposing huge fines and jail time, the Act creates a regulatory oversight agency with rules, regulations and procedures that encourage and promote integrity and the serious demand for compliance with the new law.  Five of the major provisions of the statute addressed below by Cheeseman and the actual statutory language of the Act both show Congress’ intent to put teeth in Sarbanes-Oxley so that it will serve as a deterrent to corporate abuse and mismanagement.
The first major provision of the statute is TITLE I – Public Company Accounting Oversight Board.  This provision created the PCAOB, an administrative agency, which consists of five financially literate members who are appointed by the Security and Exchange Commission (SEC) for five-year terms.  Two of the members must be certified public accountants CPA’s, and three must not be CPA’s.  The SEC has oversight and enforcement authority over the Board.  The Board has the authority to adopt rules concerning auditing, accounting quality control, independence and ethics of public companies and public accountants.

The second major provision of the statue is TITLE II – Auditor Independence.  It contains language regulating auditing and accounting.  Sec. 201 of this provision regulates services performed outside the scope of practice of auditors.  In other words, it creates a separation of audit and nonaudit services.  The statute makes it unlawful for a registered public accounting firm to simultaneously provide audit and certain nonaudit services to a public company.  If a public accounting firm audits a public company, the accounting firm may not provide the following non-audit services to the client:  (1) bookkeeping services; (2) financial information systems; (3) appraised or valuation services; (4) internal audit services; (5) management functions; (6) human resources; (7) broker, dealer or investment services; (8) investment banking services; (9) legal services; (10) or any other services the Board determines.  A CPA firm may, however, provide tax services to clients if such tax services are prepared by the audit committee of the client (Cheeseman, 2005).  This provision prevents the “integrated audit” model that Arthur Andersen used when they were auditors for Enron.  In this integrated audit, Andersen combined their external role with the “internal audit”, and they mingled both of those functions with consulting services (Bixby, 2003).
Sec. 203 of Title II regulates audit partner rotation or audit reports sign-offs.  The requirement here is that each audit by a CPA firm is assigned an audit partner of the firm to supervise the audit and approve audit reports prepared by the firm.  All audit papers must be retained for at least seven years.  The lead audit partner and reviewing partner must rotate off an audit every five years.

Sec. 204 of Title II regulates auditor reports to audit committees.  It requires a public company to have an audit committee.  Members of the audit committee must be members of the board of directors and must be independent – that is, not employed or receiving compensation from the company or any of its subsidiaries for services other than as a board member of the audit committee.  At least one member of the audit committee must be a financial expert based on either education or prior experience, so as to understand generally accepted accounting principles, preparation of financial statements and audit committee functions.  

The audit committee is responsible for the appointment, payment of compensation, and oversight of public accounting firms employed to audit the company.  The audit committee must preapprove all audit and permissible nonaudit services to be performed by a public accounting firm.  The audit committee has authority to employ independent legal counsel and other advisors.
Sec. 206 of Title II regulates conflicts of interest and prohibits a person who is employed by a public accounting firm that audits a client from being employed by that client as the CEO, CFO, controller, chief accounting officer or an equivalent position for a period of one year following the audit.

The third major provision of the statute is TITLE III – Corporate Responsibility.  It contains language that regulates the conduct of senior executives, officers and directors.  Sec. 302 of Title
III regulates CEO and CFO certification and corporate responsibility for financial reports.  It requires the CEO and CFO of a public company to file a statement accompanying each annual and quarterly report, certifying that the signing officer was reviewed the report, based on the officer’s knowledge that the report does not contain any untrue statements of material fact or omit to state a material fact that would make the statement misleading.  It also requires that the financial statements and disclosures made fairly present, in all aspects, the operation and financial conditions of the company.  A knowing or willful violation is punishable for up to 20 years in prison and a fine of more than $5 million.  This section would prohibit the type of misleading financial reporting that we see above by executives at Tyco, Enron, WorldCom and other companies whose CEO’s and CFO’s made false and misleading statements to stockholders about the financial health of their firms, even though they had inside knowledge that the firm’s profits were declining.
Sec. 304 of Title III regulates the forfeiture of certain bonuses and profits received by a fiduciary who has not honored Sec.302 above.  Under this section if a public company is required to restate its financial statements because of a material noncompliance with financial reporting requirements, the CEO and CFO must reimburse the company for any bonuses, incentive pay or securities trading profits made because of the noncompliance.  This section would prohibit the type of bonuses received by executives of Tyco and Enron above who earned bonuses based on their misleading financial statements to investors.  Also, it mandates reimbursement by such executives whose compensation was based on these false and misleading statements.
Sec. 305 of Title III imposes sanctions on officers and directors who violate this provision.  In particular, it authorized the SEC to issue an order prohibiting any person who has committed securities fraud from acting as an officer or a director of a public company.  It would apply to all CEO’s and CFO’s above who chose to breach their fiduciary duties in order to personally enrich themselves.

The fourth major provision of the statute is TITLE IV – Enhanced Financial Disclosures.  Sec. 401 of this provision regulates and requires disclosures of periodic financial reports.  It also requires disclosure of off-balance sheet transactions.  Further, it requires that annual and quarterly reports of public companies must disclose material off-balance sheet transactions and relationships with their other entities that may have a material effect on the financial condition of the public company.  Thus, this section now prohibits the type of “special purpose entities” referenced above that were created by former Enron CEO, Andrew Fastow, with the help of Arthur Andersen’s auditors, even though they knew that these off-balance sheet entities were not wholly independent of Enron (Neslund, 2004). These SPE’s created an obvious conflict of interest that the parties had to be aware of.
Sec. 402 of Title IV regulates conflict of interest transactions, and it prohibits public companies from making personal loans to its directors or executive officers as we see above in the case of Tyco International, Ltd referenced above.

Sec. 406 of Title IV requires a public company to disclose whether it has adopted a code of ethics for senior financial officers, including its principal financial officer and principal accounting officer.  In response many public companies have included all officers and employees in the coverage of their codes of ethics.  Also, a code of ethics would provide the opportunity for firms to put in writing the fiduciary duties owed by all executives.  Further, a code of ethics would allow firms to expressly state ethical and legal duties that they will be expected to adhere to.
The fifth major provision of the statute is TITLE IX – White-Collar Crime Penalty Enhancements.  It contains numerous criminal sanctions designed to deter white-collar crime.  Sec. 906 of this provision regulates corporate responsibility for financial reports, and it prohibits the tampering with evidence such as the shredding of documents that was done by Arthur Andersen before they were convicted of obstructing justice.  This provision also makes it a crime for any person to knowingly alter, destroy, mutilate, conceal, or create any document to impair, impede, influence or obstruct any federal investigation.  A violation is punishable for up to 20 years in prison and a monetary fine (Cheeseman, 2006).  Although the new law applies only to public companies, it is likely that private companies and non profit organizations will also be influenced by its accounting and corporate governance rules (Cheeseman, 2006).
Based on the language in the provisions above it is clear that Sarbanes-Oxley is a far-reaching white-collar criminal statute that has teeth, and it contains penalties that can be costly, not only in terms of a dollar amount, but also in possible prison time.  Further, the statute has increased maximum prison sentences for mail and wire fraud from five years to a new maximum of twenty years.  Moreover, it holds high ranking corporate officials responsible for the validity and accuracy of their financial statements.  It also defines failure to comply with financial statement certification or certification of false information as being corporate fraud, punishable with fines ranging from $1 million to $5 million and prison sentences from ten to twenty years (Kusbasek and Browne, 2006).  Thus, now when we ask the question:  “what price greed?” we can say that it is potentially a very high price in terms of fines, jail time, and being barred from ever serving as a corporate officer or director of a public company.  In addition, there is also a social and psychological price that the wrongdoer and his family must pay if he is convicted.  Andrew Fastow, the former CFO at Enron, and his wife, Lea, are the parents of two young children.  Part of their plea agreement permits Mrs. Fastow to serve 5 of her 10 month prison sentence in jail and 5 months under house arrest.  Mr. Fastow, however, had to report for his full 10 year sentence
(Eickenwald, 2004).  Thus, in its totality, the price of greed can be very expensive.

CONCLUSION
The landscape of corporate decision making in America is littered with bad examples of abuse, corruption, greed, mismanagement and scandal.  Over the last thirty years, some top management officials and their professional consultants have been unscrupulously driven by power, perks and impunity to acquire humongous personal fortunes at the expense of the firms that they represent and the stakeholders to whom they owe legal and ethical duties.  The litany of sins committed by these high priests of profit is a study in venality, deceit, theft, treachery, pride and most of all, greed, greed and more greed (Huffington, 2003).  Hopefully, with the advent of the Sarbanes-Oxley Act and its new regulatory oversight board and sanctions, present and future fiduciaries who are tempted to take illegal risk for profit will adopt a new paradigm of management conduct consistent with the Act.  Consequently, in doing so, they will have chosen not to join the parade of wrongdoers that visit harm and hardship on the firm and shareholders whose interests they are suppose to protect.
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