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ABSTRACT


Companies desiring to compete in international business today, more sensitive than ever to public scrutiny, feel that it is important to formalize their demands on employees to behave in an ethical manner via written codes of ethics. This recent increase in creating and adopting a code of ethics among French companies, especially in the financial sector, is in part a result of the pressure from the US Securities and Exchange Commission's stance on whistle blowing following highly publicized scandals in American companies. French companies have not been immune to scandals, either, but they face particular constraints in building disciplinary consequences into their codes of conduct. This paper looks at how the superseding role of political power in France impinges on the enforceability of codes of ethics in the French corporation. The authors conclude that until the state grants corporations their proper place at the heart of civil society, their attempts to demonstrate social responsibility will fail to be entirely credible in the eyes of the public. 
INTRODUCTION


In 2007, more and more French companies will lean, if they have not yet done so, towards adopting an ethical charter or a code of conduct. Whereas, in 1990, Langlois and Schlegelmilch found that only 30% of French companies had written codes of ethics, our study found that as of 2005, 35 of the 40 publicly traded companies (87.5%) either had a formal code of ethics or code of conduct.  The driver of this increase, especially in the financial, accounting and banking sectors is the pressure from the U.S. Securities and Exchange Commission (SEC) for the adoption of an ethical charter and a system of ethical alarms or whistle blowing. These mechanisms, in fact, are compulsory under the terms of the Sarbanes-Oxley law of 2002. 

The purpose of a system for whistle blowing is to encourage employees to denounce to higher authorities internal practices which they consider contrary to the ethics of the company, the regulations of the industry or the law of the land.  It does this by providing clear guidelines for disclosing condemnable or harmful practices of the company without fear of reprisals, including being dismissed or sued by the company. This technique of combating fraud thus takes as its base of reference the national legislation already in place but also the values and the principles of good conduct adopted by the company in its ethical charter. An ethical charter makes it possible to prescribe good behaviors internally among the employees as well as externally in the relationship between the company and its stakeholders. This communitarian ethic might then impact how individuals perceive their moral responsibilities and support a conception of whistle blowing, not as an act of disloyalty, but as an act of virtue.

These codes of conduct or ethical charters are a directly imported trend from across the Atlantic. For some years, European (Igalens, 2004) and French (Pesqueux, Ramanantsoa, 1995) companies have taken as a starting point the practices of their US partners to inaugurate this type of document which often contains the codes of conduct applicable to employees of the firm. A charter can also be useful to describe the rules of moral or ethical behavior of the group in order to prevent any moral harassment, for example, or condemnation for speaking up. The International Labour Organization referenced more than two hundred very different types of private sector initiatives concerning codes of conduct in a study carried out in 1998. (ILO, 1998b) 


The new apparatus for revealing harmful practices of the company brings up the question of the range and legal status of professional ethical standards in France. Although in the end  accepting the notion of whistle blowing, the French data protection authority, CNIL, raised questions relating to cybersurveillance and the compatibility of  French companies with American style operational and nonphilosophical ethics. (Mauleon, 2003)  The 1990’s saw a period of expansion and development of ethics. What today is at the heart of the studies and what interests management researchers is less individual ethics than collective ethics of businesses: those expressed by the commercial, governmental or non- governmental organizations. Indeed, all refer directly or indirectly to ethical standards more or less formalized in charters or codes.


This formalization of ethics is also the manifestation of concern on behalf of organizations in general and companies in particular to show exemplary behavior in a period when mistrust and falsehoods characterize the market economy: "the recent crises in large companies, such as Tyco, Worldcom, Xerox, Parmalat or Enron, lead one to think that there must be a serious weakness in the operation of the large international firms and, by extension, in the contemporary capitalist system. This alarmist view obliges one to reconsider the relations between the persons in charge of the large companies on the one hand, and the whole of their constituents on the other hand: their shareholders first, but also their employees, their suppliers, their creditors and, more generally, various agents or institutions affected by the decisions or activities of these large companies, i.e. the stakeholders. (Mauleon, 2004) 


It is thus easy to imagine that a leader today must formalize rules of good conduct which would be superimposed on the minimum legal regulations and which would be a measure to reassure the stakeholders of the company. If everyone agrees on the aim of this raising the moral standard of business, a discussion exists about the means to reach that purpose and, more precisely, about the range of these initiatives available to a  company that aims at self-regulation.  

Methodology


We consulted the annual reports published on the Web sites of all of the French companies listed on the French bourse (the CAC) for the year 2005. Because companies are required under commercial law to also report on environmental and social impacts of their operations, we examined those sustainable development reports that were published as separate documents, as well.  We found that more and more companies are publishing separate documents which they may call their codes of ethics but also ethical charters, social charters, codes of conduct, etc. In order to capture the broadest occurrence of self-published references to corporate behavior, we included all such documents and then conducted a search for the word “ethical”. It was our aim to understand and analyse how this word was formalised in each company and whether there were indications that the values of the corporation were in fact operational.

Table  1 – Synthesis of occurrences of the word  « ethic » or « ethical » in the annual reports of 40 companies traded on the CAC

	CAC 40 Company
	Documents published
	Occurrence of the word “ethic”
	Form of the report

	Accor
	Annual report 2005-122 pages
	8
	X Management code
X Sustainable purchasing code

	AGF
	Annual report 2005 (66 pages)


	1
	

	
	Sustainable Development report 2005  (36 pages)
	5
	X Code interne

X Clause contractuelle

	AirLiquide
	Annual report 2005 (308 pages)
	2
	X Codes de conduite

X Charte avec fournisseurs

	Alcatel Lucent
	No document available
	
	

	Alstom
	Annual report05/06 (52 pages)


	0
	

	
	Sustainable Development report 2005/06 (20 pages)
	5
	X Code interne 

X Département Ethique

	AXA
	Annual report 2005 (431 pages)


	0
	

	
	Sustainable Development report 2005 (92 pages)
	2
	X Code interne de conduite pour les collaborateurs

	BNP Paribas
	Sustainable Development report 2005 (133 pages)
	10
	X Charte de la conformité
X Règlement intérieur

	Bouyges
 
	Sustainable Development report 2005 (56 pages)
	13
	X Code éthique 
X Stages de formation
X Charte avec les fournisseurs

	
	Annual report 2005 (248 pages)
	24
	X Comité d’éthique 

X Code d’éthique

	CAP Gemini
	Annual report 2005 (160 pages)
	12
	X Code éthique
X Procédure achat
X Règlement intérieur

	Carrefour
 
	Sustainable Development report 2005 (70 pages)
	26
	X Code éthique



	
	Annual report 2005 (168 pages)
	4
	X Code éthique


	Credit Agricole
	Sustainable Development report 2005 (47 pages)
	0
	 

	
	Annual report 2005 (296 pages)
	0
	

	Danone
	Rapport  annuel 2005 (43 pages)
	3
	 

	
	Sustainable Development report  2005 (26 pages)
	1
	

	Dexia
	Annual report 2005 (130 pages)
	2
	

	
	Sustainable Development report 2005 (68 pages)
	8
	X Critères éthiques de choix pour des fonds de placement

X Système de management intégré QSEE (Qualité Sécurité Environnement et Ethique)

	EADS
	Rapport Activités, Structures et Responsabilité sociale 2005 (144 pages)
	90
	X Code éthique

X Comité d'éthique

X Normes d'éthique d’achat

	EDF
	Annual report 2005 (392 pages)
	72
	X Comité d'éthique

X Charte éthique

	Essilor
	Sustainable Development report 2005 (232 pages)
	3
	X Intégration de critères d'éthique au manuel administratif et financier de 2005

	
	Annual report 2005 - 60 pages 

	0
	 

	France Telecom
	Annual report 2005 (53pages)
	3
	X Charte de déontologie



	
	Sustainable Development report (68p)
	22
	X Mise en place d’un comité de déontologie

X Une centaine de correspondants déontologie

	Gaz de France
	Sustainable Development report  2005 (388pages)
	10
	X Charte de diversité

X Charte éthique

X Direction du DD

	LaFarge
	Annual report 2005 (216 pages)
	0
	

	
	Sustainable Development report (52pages)


	7
	

	LaGardere
	Document de référence activité et DD 2005 (374 pages)
	9
	X Code éthique 

X Code éthique spécifique aux éditeurs

	L’Oreal
	Annual report 2005(234 pages)


	14
	X Charte éthique

	
	Sustainable Development report  2005 (68 pages)
	28
	X Responsable Ethique

	LVMH Moet Hennessy
	Annual report2005 (80 pages)


	2
	

	
	Sustainable Development report 2005 (26 pages)
	3
	X Formation à l’éthique

	Michelin

	Annual report 2005 (172 pages)
	2
	

	Mittal Steel
	Annual report 2005

(136 pages)
	4
	X Code de conduite

	Pernod Ricard
	Activity report and social responsibility 2005 (123 p)
	30
	X Charte éthique 

X Comité d’éthique

	PSA
	Social report
(69 pages)
	12
	X Charte d’éthique 

X Délégué à l’éthique

	
	Annual report 2005 (104 pages)


	2


	X Charte éthique

	PPR
	Annual report 2005

(83 pages)
	7
	

	Renault
	Annual report 2005 (97 pages)
	4
	X Code de déontologie

	Saint-gobain
	Annual report 2005 - 212 pages
	0
	 

	Sanofi-Aventis
 
	Annual report 2005 (318 pages)
	27
	X Code éthique

X Comité éthique
X Chartre sociale 

	
	Sustainable Development report 2005 (93 pages)
	22
	X Chartre Sociale

X Code éthique
X Chartre sur le recours à la recherche animale

	Schneider Electric
 
	Annual report 2005 (172 pages)


	1
	

	
	Sustainable Development report 2005 (60 pages)


	2
	

	Societe Generale
	Annual report  2005 (103 pages)
	3
	

	Suez
	Sustainable Development report  2005 (120 pages)
	50
	X Brochure sur le Dévpt durable      

X Charte de l’environnement 

X Charte d'éthique du groupe 

X Règles d'organisation et de conduite des sociétés du groupe  

X Charte sociale internationale 

X Code de conduite à l'usage des financiers du groupe 

X L'éthique des achats  

X Guide pratique de l'éthique – la relation 

commerciale 

X Règles de conduite en matière de gestion des informations- confidentialité  



	ST Micro
ELECTRONICS
	Annual report 2005 (en anglais 221 pages)
	10
	X Code éthique

	Thomson
	Annual report 2005 (62 pages)
	15
	X Charte éthique 

X Charte d’éthique financière

X Le manuel Thomson des “Principes d’Excellence”.

	Total
	Social and environmental report 2005  (92 pages)
	42
	X Code de conduite 

X Charte éthique

X Politique Sûreté

X Codes Achats

X Guide de la  Concurrence

X Guide sociétal local

	
	Global report 2005 (94 pages)


	4
	X Charte éthique

	Vallourec

	Annual report 2005 (231 pages)
	0
	

	Veolia Environment
	Sustainable Development report 2005 (400 pages)
	25
	X Comité d’éthique

X Charte Ethique, Conviction et Responsabilité  

X Clause contractuelle

	Vinci
	Sustainable Development report 2005 (71 pages)

	0
	

	
	Annual report 2005 (314 pages)

	0
	

	Vivendi
	Annual report 2005 (320 pages)
	10
	X Code d’éthique financière



	
	Sustainable Development report 2005-2006 (64 pages)
	7
	X Programme de vigilance

X Charte des valeurs

X Code d’éthique de SFR


Limitations of the Study


Some remarks on the limitations of this study are essential before examining the possible range of such documents. First, this study has neither the objective nor the claim to measure the reality of the engagements formalized in these charters. After all, Enron had a 62-page code of ethics which former Chairman Kenneth Lay said was to help protect the company’s "reputation for fairness and honesty.” (Weber, 2006) One of the real traps to avoid, when one examines codes of conduct, is to try to measure the reality of the commitments entered into with the wrong yardstick. Even the "ethical" term in the expression "ethical charter" goes directly back to the concept of morality in its current meaning. But how does one measure the reality of an act or an engagement? Are the measures taken by the professionals or the company, within the framework of their ethical charter, really ethical? One could agree, within the framework of this introduction, on the general or quasi-existential idea, that ethics cannot be measured, nor codified; however, they can be expressed and formalized.


In the second place, a preliminary point on terminology should be made at this stage of our study. It would be simplistic and counter-productive to our purposes to split hairs about the various names by which these documents are called in the various organizations. Certain professions or organizations use code of conduct, others codes of ethics or ethical charter, or statement of values or principles. These terms are virtually interchangeable within the framework of this study. Our purpose is not so much to make a semiotic critique of these standards but to try to measure the effective range of them for the French company and its stakeholders. 


Lastly, this study is an attempt at a reading of corporate ethics in legal terms. Such is not the approach which prevails in France, where the law maintains an image of a technical and peripheral discipline and where this topic of study is left mainly to human resources management research.  However, the legal dimension is important, first of all because the relationship between business and the civil society, with so many recent developments in social responsibility, fits more largely in the relations among companies, civil society and also the State. The legal dimension is also interesting because it has the potential to clarify the question of ethics as an alternative mode of economic and social regulation. The unconscious idea of a political society and the social state of a nation can be read in its politico-legal system. As long as the question of the ethics in businesses or the social responsibility of companies remains confined to the economic field, progress will be slow and frustrating.  The institutional structures of  attitude are much more difficult to change than the economic policies which come and go according to expediency.  


Explicitly or implicitly all non-legislative approaches to corporate conduct rely on active consumer-citizens and their interest groups, the civil society, to exercise influence on corporations, either by demonstrating public opinion with influence on the companies’ image, by buying or not buying goods or by investment decisions. But also national and international negotiation and regulation strives for more integration of civil society today. (Petschow, Rosenau, Weizsäcker, 2005)


Our study is interested more particularly in the following questions: do the ethical codes in French companies exist simply to formalize great moral principles? Should they be assimilated in the simple vision of the firm, in the pursuit of an ideal that all the stakeholders of the organization in question would agree right from the start to put into perspective? Or, on the contrary, do these charters have a normative value, an obligatory character likely to result in sanctions? We will examine, initially, the characters of the ethical codes for better defining the contour and the nature of their contents. Then we will approach the current state of the obligatory character of these charters to comprehend their current range; before formulating, finally,  an explanatory assumption about their limitations in French substantive law. This last phase will enable us to put this short legal analysis at the service of an examination of the ethics of the company.

Background of ethical codes  


Ethical charters or codes of conduct have multiplied during the last decades of the twentieth century. Their development did not relate solely to the professionals organized in a body or an association, but has begun to include the rest of the business world, in both the industrial and service sectors. The history of codes of behavior goes back to the first traces of social relations. 


Retrospectively, the term was applied to the ancient code of Hammourabi (1750 BC) and Hebraic laws spelled out in the Old Testament. Other well known codes include the French Napoleonic codes of the beginning of the 19th century which later inspired legislation in Germany and Switzerland. Certain professions, notably the medical profession, adopted codes of behavior known as the Hippocratic oath which bound practitioners to refrain from committing ill deeds within the practice of their profession.


Despite the recent appearance of ethical charters in companies, the work of codifying behavior in its prescriptive and managerial purpose is clearly not new. The concept of ethics is certainly not new, either. If one regards it as the science of morals, its double roots from Latin - ethica - and Greek - êthikos, êthike, êthos - help us grasp both its definition and its distinction from morals. That distinction, outside the purely philosophical fields, is delicate: "morals, in the concept closest to the substantive law, play the part of regulator of the rights and the duties of individuals. Morals answer the question, ‘What must I do?’ But the group of recommendations formalized in the codes or the charters of company as ethics answers the question ‘How should one behave in the company and the company in society?’ It is an art of living which can make it possible to fulfill each person within the company.” (Comte-Sponville, 1994)
Ethical charters in French companies

 
Thus we still prefer the term “code of ethics” to indicate the object of our study, i.e., a study relating to a document compiled in general within the framework of an organization, generally a company, which refers to a collective ethics in the form of a whole set of operational values and principles adopted by a company.


Still further precision is essential. Certain studies (Causse, 2000) distinguish "the true ethical charters of companies from other instruments which have a similar terminology and which are already known and are integrated in the legal order such as professional or interprofessional charters and international codes of conduct (Daley, 1995). The first are professional uses whose object is to ‘moralise’ competitive practices and to regulate a whole profession. Their legal authenticity rests on the adherence of the members of the profession to a professional body and on a contractual basis; the second are worked out by international organizations and authorities and have the aim of regulating the activities of the multinationals in their host countries by treating rights of the workers and working conditions.”  Others (Medina, 2003, e.g.)  do not make this distinction and under cover of the generic term of "deontology" encompass the study of ethical charters in the broadest sense.   


Our study relates to the documents formalized by French companies and not those determined by a profession or its association.  Our principal reason is that the legal rules and morals which govern certain professions, such as medicine or law, are less obscure in their legal consequences than are the corporate charters. Professional sanctions exist in the event of failure of professional practice.  


Corporate ethics codes are at the center of inherent and unavoidable contradictions in management of  responsible firms. They make it possible to tackle questions relating to disciplinary powers and control of the executive officer; questions relating to the respect of the private life of employees; but also questions about the place and the role of the bodies of wage representation like those of the labor council in the debate about social responsibility. There are no precise rules of formalization and filling in of these codes. These documents reveal, in fact, a selective approach to the rules that the firms intend to comply with. (Diller, 1999) This new format of internal management can quickly become a temptation for managers, eager at the same time to reaffirm in-house their power to discipline employees under cover of an ethical charter undertaking; and at the same time, trying to demonstrate to civil society an attitude of social responsibility.

The current range of the ethical charters: a self-regulation framework


It is important to understand the current position of the French jurisdictions on the question of the legal consequences of the codes of conduct of the companies. In the event of a breach of internal charters, are the sanctions recognized by a jurisdiction? Two simple theses are opposed on these legal consequences: some think that this type of document does not have a legal effect in France and that only countries like the United States, in which the employers profit from greater contractual freedom, recognize this constraining legal authenticity. Others think that France does not escape from this legal legitimacy and that this document can be opposed in certain cases by the employer or by the employees. This second position is that which seems to correspond more to the recent evolution of the French substantive law and the threat is perceived because it takes on the role of rights.


Since no text directly targets this type of implicit reference to ethics and human rights, all is then a question of qualification. The ethical charter can be found attached to a traditional element of the contractual relationship, as with a contract or rules of procedure - and in this case, it will often be signed.  If it is signed, it is comparable with the rules of procedure and encompasses the normative capacity of the employer. 


In this connection, various readings can be attributed to the reach of the code of conduct in French companies. However, in the majority of the cases, the codes of conduct or ethical charters are documents prepared by the legal company and its legal counsel. (Mercier, 2004) The question of the nature and the range of these documents thus brings up legal terms and goes back to the level of integration of the charter to the centre even of the ordering of the social norms in the company.


First, one can consider that when the charter is written in too generic terms, when it aims at foreign provisions in the domain reserved for the rules of procedure and when it does not contain any normative rule, this document cannot be considered anything more than a document of communication. In legal terms, this type of code can be created by a simple decision of management, which the employer can legitimately make within the framework of his functions without being considered binding on the employees. It cannot be legally enforced.


In the second type, the charter can be more precise in terms of engagement and could then be regarded as a codified body of unilateral decisions of the employer. If these measures create rights as well as obligations and sanctions, the elements of the charter will take on the nature of normative measures. That means that the employer will be held to this document and cannot modify it, ignore it or discard it without directly informing the employees individually or through the staff representatives.


In the third type, one could also envision the incorporation of the charter within the contract of employment itself. But, it is not very common to find the provisions of the charter itself directly in the contract of each employee. The contract can, however, refer to this type of document or include the principal provisions of the charter. The code can also be attached in an explicit way to the rules of procedure and the two documents duly signed by the employer and the employee. 


In the fourth type, the charter must be put in perspective with the rules of procedure governing the company. In 2004, the Court of Bankruptcy of Nanterre  brought to bear its expertise concerning the question of the incorporation of codes of conduct in the rules of procedure. It pronounced that when it comprises directives, a code of conduct is itself a form of procedural rule. Consequently, it cannot be disseminated without first being submitted to the labor council and the factory inspectorate. Much confusion springs from this need for requiring the opinion of the labor council in France. For some, that would mean that, since the charter can be comparable with rules of procedure, this type of ethical formalism is subordinated to the negotiations between  employer and employees. The absence of preliminary contractual negotiation would remove any value of the code of conduct. However, it is necessary to recall that this "lawful act of private law", as it is called by the Supreme Court of Appeal, is a unilateral act. The worker's council or, failing this, the union delegates or the committee of hygiene, safety and working conditions must be consulted in accordance with the provisions of the L.122-36 article of the fair labor standards act. The manager will then simply have to address a specimen written to the factory inspector.


Clearly, subordination to some form of stakeholder dialogue is at the heart of the question about the range of these texts. It is probable that this consideration is true in term of management. Indeed, the lack of consultation is often the principal obstacle to the effectiveness of ethical charters. (Igalens, op.cit.) Therefore, the process for developing the ethics of an enterprise varies according to the way in which the organisational power is exerted in that company, because “the ethical standards form an integral part of the culture of a company whose creation, modification and revision goes back to the holders of the organisational power.” (Dion, M. 1994) 


However, the legal analysis does not converge in this direction. It is necessary to keep in mind that it is not only the contractual and consultative engagement which will be able to give or not give legal character  to the ethical charter. In fact, a code of conduct written unilaterally by the management of the firm but not signed by the employees can be imposed on the employees of the company.


Lastly, in all cases, a general  reserve exists to check the form of the charter and its level of adhering to an existing social standard since no document resulting from the company "can bring restrictions to the rights of the people and the personal and collective freedoms which would not be justified by the nature of the task to be achieved, nor proportional to the required goal. (They) (can) not comprise provisions injuring the employees in their employment or their work, because of their sex, their lifestyle, their family circumstances, their origins, their opinions or religion or of their handicap, with equal professional capacity". (Art. L.122-35 Labor Code)

A professional ethic framed by the French political power


The course of the preceding analysis seems to plead in favor of true legal consequences, both positive and negative, of these charters. We have  shown that the legislator sometimes accepts the assimilation of these codes of conduct as a certain means of social regulation – a contract, a unilateral engagement, rules of procedure - as long as they incorporate from these standards their inherent characteristics. However, if such an acceptance is conditioned by strict rules, it is, one should not doubt, for particular reasons which must be now examined.

 
The examination of the legal consequences of these documents thus clarifies their social role. By writing a code of ethics, the companies work out their own standards of conduct. The firms take an active part in the emergence of another model of regulation: that of the self-regulation of the company. In this model, the professionals try to be autonomous from the State and set up for this purpose the codes of conduct appropriate for them. The ethical charters of the companies are thus formidable instruments of self-regulation of the activity of the firm and of its commitment to assume social responsibility.

The question of the reach of these ethical charters exceeds, in the eyes of the State, therefore, a simple document. If the first and simplest question is important, one cannot skimp on examining the conditions of the recognition of this reach:  the power of the company in French society compared to the political power. Normally, the standards of regulation in France are the fruit of the action of the State. It is the State and the State alone which makes the law, as in every country. France is characterized by a frank separation of the functions between those who produce the law – those having political power - and those who live by it and are charged with its operation. The country still runs on a model of state regulation and the company is entirely structured by and around the State. 

The emergence of an effort towards self-regulation by the largest and most international companies in France reveals signs of the exhaustion of this model of organization of the French company. Enterprises, by formalizing their ethical engagement, are concerned about their capacity to survive in an international competitive environment, and have begun to question the model.


This phenomenon of emancipation also addresses the question of the stage of development of a society. "Self-regulation reflects a greater maturity and a broader autonomy of the civil society than the official mode of regulation, where the company lives under supervision, as if infantilized". (Cohen-Tanugi, 1985)  


By noting that today the civil society turns towards the companies and no longer to the State to respond to the duty of social responsibility, one can see the transfer of responsibility from the State to the economic entity. But this phenomenon cannot be achieved without a genuine transfer of power.


The French philosophy of the law can help us to understand this attempt at transfer of power. It could be summarized perfectly in a principle diametrically opposed to the foundations even of criminal law. Indeed, criminal law rests on the principle that everything that is not prohibited is authorized. Our relation to the law is the opposite: everything that is not authorized is prohibited since the State alone in France decides what is allowed or not under the terms of its very powerful control of societal regulations. The French legislator thus does not rely on the actors to determine for themselves what is in their best interests or conversely what they may refuse to do. The companies are therefore not really free to contract what they want internally and with respect to their stakeholder engagements unless those rules can be attached to a framework already fixed by the political power – through rules of procedure, contracts, and so forth.


François Hayeck (1980) sees in the transition of law made by the judges and the lawyers, which are called nomos or laws of liberty, to law enacted by the legislator or thésis, the fundamental transformation of the idea of law in the West. If this transformation were generalized, it relates far more to a country like France than Anglo-Saxon countries, where jurisprudence works by universal principles and the rule of the legal precedent remain the main standards of law. While the jurisprudential law, fixed by judges, works on universal principles from and across  particular cases, the legislative  law fixes increasingly precise rules, but with general application.


An examination of the social component of the ethical code also reveals this particular perspective. Indeed, one must remember that social regulation occurs in two ways: either through actual legislation or by those involved in the social interaction - the company and its stakeholders - agreeing on the rules of interaction. How then should one interpret the French legislator's resistance to ethics in general and to ethical codes in particular, unless as a resistance to the delegation of regulating power? Other states, such as the United Kingdom, have, through government non-intervention and the use of collective negotiations, allowed the growth of enterprise law that lies largely outside of the common law. (Supiot, 1991) 


Law becomes a social and economic norm only as an extension of the exercise of state power. But then the attempt by companies to self-regulate must be seen by the State as a desire to raise themselves to the level of political power, to demand a position and social recognition to which they now feel entitled. Thus the analysis of ethical codes, apologia of corporate ethics, may be seen in political terms, and more specifically as a political power struggle. By codifying, the corporation declares itself legislator. And thence the judicial power competes with the executive and legislative powers which do in fact tread in the realm of political power. 


Thus, the companies try to work out more or less contractual ethical engagements through their lawyers. But as France is not a contractual society, this source does not have the resonance that one finds in a country like the United States.  The Anglo-Saxon countries have another approach to this power play. They were organized so that the law – in its capacity of social regulation - is shared between the civil society and the State.  The United States supports a contractual society whose sources of the law are varied. The American company is thus a guarantor (Michener, 1983) while limiting, on the one hand, the power of the State and, on the other hand, allowing other social actors to be able to take part in the regulation of the relationship between the individuals.  


The founding fathers allowed a separation of power to mitigate  the danger of centralized political power. In 1720, John Trenchard and Thomas Gordon wrote the Letters of Caton,  forerunner of the American Constitution, in which they explained: "the capacity and sovereignty must be precisely delimited, divided between various bodies and entrusted to a significant number different men so as to this qu their competitions, jealousies, fears or interests transform each one of them into spies of the others."(Beeman, Botein, Carter, 1987)


In the same manner, British citizens very early separated the judicial power from political power, in the Bill of Rights. At one time there existed very powerful administrative courts – such as the Star Chambers or the Court of High Commission - because of the autonomy left by the Crown with these jurisdictions. The UK thus granted an autonomous legal power compared to the power of the State. In these two countries, the civil society and, consequently, companies are partly qualified to take part in the regulation of the company. 


In France, they enter rather in competition with the State while trying to give birth to the social and economic standards of regulation.  But the French State has never recognized this type of document. It effectively applies the brakes to recognizing business ethics as support for social and economic standards of regulation. 


One finds in de Tocqueville (1831, 2000) the basic description of the historical battle which existed between the political power and the legal power in the heart of nations at the time of his voyage to the United States. He analyzed the place of the judiciary in the American society:

"There is such a society where the men of law cannot occupy in the political world a rank similar to that which they hold in private life; one can be assured that, in the society organized in this manner, the lawyers will be very active agents of revolution. It is necessary to seek if the cause which then drives them to destroy or change is born on their ground, is a permanent provision or an accident. It is true that the jurists singularly contributed to the overthrow of the French monarchy in 1789. One will never know if they acted thus because they had studied the laws, or because they could not compete with them. "


Thus, the analysis of the range of the ethical charters moves towards this balance of power. It is necessary to be attentive with the setting in historical prospect for this power play. It is the confrontation between the French and the American judicial policy environment which can inform us on the stakes hidden behind the legal exercise of a firm codifying its relationship with the actors of  civil society. Indeed, the place occupied by business ethics in the companies and the American universities is absolutely not the same as in France, nor that of ethical charters. Consequently, to include/understand this difference in treatment, we cannot thus make the saving in a short historical background. This can enable us to include/understand the current limits of the legal consequences of the ethical charters in France.


The French absolute monarchy of divine right was one period during which the kings were themselves dependent on the jurists for the omnipotence of their political power. The lawyers were able to legitimate the existence of the absolute monarchy vis-a-vis the Parliaments through a broad interpretation of the Roman law. And it was precisely because of the effectiveness of their work that the revolutionary powers could isolate the lawyers and to paralyze their sphere of activity within the new political power. 


The later period of the Napoleonic Code confirmed this tendency toward the concentration of powers in the hands of the politician in French society. Above all it strongly delimited the legal power within a clearly defined field: individual relations. The political power was reinforced and centralized; and legal power was drained - by a civil code whose dry and concise style is appropriate – and limited.


The following hypothesis emerges:  power plays are timeless. In France, the construction of the absolute monarchy, then the revolutionary theories, followed by the creation of the Napoleonic code, far from increasing the legal expression and its derivatives in terms of regulation, contributed to the installation of a political power vigorously rejecting any pretenders to its succession or at least to the sharing of power. This situation remains unchanged at the present time; only the actors have changed. The French firm is posed today as a major actor in society which requires it to be the intermediary of the stakeholders of the company and to answer the question of its social responsibility. However, it is not certain that the political powers that be are going to be ready any time soon to recognize such a place for it, other than drop by drop.

Conclusion


The ethical charters being written today among French companies can perhaps best be described as a “codified engagement”. They are within but also beyond the regulatory constraints and legal obligations imposed on the firm. However, this communication of the company is limited today in scope because it is opposed to the idea that only the political powers are capable to control the behavior of the actors of the company. Therefore, this attempt at self-regulation of its activity by the firm is perceived as a questioning of the omnipotence of the French political power. It is seen as a way of claiming a more important place in society than the political power always chooses to give it: "Nowhere in the law , is there a legal definition of the company. Nowhere in the law, does one find a legal statute of the company." (LeGoff, 1999) Catala (1980) is of the same opinion: "the concept of company, is concealed from any attempt at qualification. The company forms a specific organization unlikely to be arranged in a legal category.” 
Consequently, how is it possible to understand that neither the company nor ethics are recognized in  France, the place that on the contrary the English speaking environment claims to grant them? Geopolitical and economic transformation put the company in the heart of the world (Serieyx, 1993) and only the recognition of the place to which it returns, in the heart of the civil society, will enable us to materialize, in the future, the question of its social responsibility.
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