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ABSTRACT
The concept of business ethics ranges from respect of the obligatory law, to attention to mutually shared ethical rules, to the collective well being, and as far as philanthropy.  Due to such a heterogeneity of interpretations, it proves useful to attempt to define the concept of moral problems by establishing their content and limits.

Such a matter proves to be of primary importance; first, to be able to establish which situations have underlying questions of ethical implications; second, to be able to evaluate the moral conduct of the company.

The objective of this present work is twofold:


- Identify the distinctive components of an ethical problem


- Prepare a support instrument for management to use in the monitoring process of the ethical dimension of the company

Introduction

The concept of business ethics ranges from respect of the obligatory law, to attention to mutually shared ethical rules, to the collective well being, and as far as philanthropy. Due to such a heterogeneity of interpretations, it proves useful to attempt to define the concept of moral problems by establishing their content and limits.

Such a matter proves to be of primary importance; first, to be able to establish which situations have underlying questions of ethical implications; second, to be able to evaluate the moral conduct of the company.

The objective of this present work is twofold:

- Identify the distinctive components of an ethical problem

- Prepare a support instrument for management to use in the monitoring process of the ethical dimension of the company

The present work is divided into six sections.  The first section delineates the ethical aim, establishing a maximum moral standard in respect to human beings.  The second and third sections present the details of such a maximum standard in regards to single individuals, establishing ethical operative confines.  These confines are the law, as minimum obligation, and power, as maximum obligation.  In the fourth section, power and law are combined together, identifying the concept of the ethical problematic in situations where there is an excess of power in respect to the law.  The fifth section is dedicated to defining the concept of the moral problematic, based on three parameters: the stakeholder of reference, the specific question and the geographic context.  The last section proposes a map of the ethical problems as a schematic reference for the enterprise.

The Ethical Aim

Moral theories that have followed one from the other over time, in a more or less pronounced way, have focused attention on the human being, as a living entity, thinking rational and social. 

Remaining on an extremely abstract plane, it can be stated that ethics is the instrument intended to better the condition of human beings, assuming the role of addressing conduct and behavior.  Here, the concept of human being does not want to assume any spatial or temporal connotations, limiting it to recall man only as a living being.

In other words, ethics performs its duty if it is able to point human behavior toward ennobling the self same human being, bettering his status or avoiding that his status worsens.  Following this train of thought, for of symmetry, one can state that a human being seeks to ennoble himself.  Even for this statement a clarification is necessary; in this paper no specific ethical theory (consequentialist and non consequentialist) is explicitly held, convinced that the different positions in substance move toward the aim described above.

If the ethical objective were not this, it would be as if to say that a human being negates himself, accepting not to exist.  A similar situation, where a being does not want to be, is self destructive and therefore paradoxical (Morin E.: 2005. Fromm E.:1971. Frankena W.: 1996. Jonas H.: 1990. Russell B.:1994. Savater F.: 2000).

Taking into account such considerations one can arrive at the definition of two moral maximums:

- A human being is genetically ethical, meaning he/she is born as a subject whose sense is good

- Human actions that permit the preservation, ennobling and safeguarding of human existence are moral actions while actions that degrade, corrupt, and deprive human existence are immoral actions (Frankena W.: 1996. Boudon R.: 2003)

Power

Until now, the concept of a human being, as defined, has been extremely abstract.  In fact, one makes reference to a human being without any distinction and characterization.  The moral precept of respect and ennobling of a human being on his own behalf appears less concrete on a practical level.

Consequently, the moment in which one wants to give a practical significance to the concept of human being one must arrive at a more concrete concept of the individual.  Such a definition of the concept of human being requires a development of the notion of ethics.  Therefore it is necessary to verify how the moral maximum of ennobling the human being can be found in the concrete application when speaking of single individuals.

One can make this move given all of the evidence; each subject directs attention (ethical) toward groups of people individualized and selected on the basis of various factors of personal order, familial, and more broadly social order.  Consequently each subject defines the concept of human being in a discretional way, choosing the subjects to protect and promote.  One can concretize this concept only in the “I,” for the single subject or it can be extended to others more or less close to the subject.  The single individual liberally defines the concept of a human being, without which this would implicate a violation of the previously established moral precept.  Therefore the conduct is equally ethical of the subject who only focuses his moral attention toward himself, compared to another individual engaged in ennobling persons distant from him.

Continuing on this path, in respecting the moral maximum, one falls into an excessive ethical relativism, implicitly tolerating whatever moral code and consequent conduct.  In the situation described, the moral precept of respect of human beings is respected by both the egoist and the philanthropist.

The maximum of ethical respect for human beings permits the establishment of what must be done, what type of conduct (in a broad sense) must be upheld.  However, nothing indicates to whom this conduct must be upheld.  Using the concept of human being, in fact, this last theoretical element was not necessary given the conceptual identity between the agent and the receiver.  Moving from the concept of the human being to the concept of the individual, who acts and who receives can be different subjects, highlighting therefore that problem (Jonas H.: 1990. Frankena W.: 1996).

Therefore, the question to be answered is, if some individuals exist toward whom they must uphold ethical conduct as above defined, independent from the interests of the subject toward the same individuals.  In other words, one must evaluate the existence of moral obligation to maintain certain conduct, apart from the desire to maintain them.

Therefore to respond to the question about who must maintain ethical conduct one can use the concept of power (Jonas H.: 1990).  The subject agent’s power (enterprise, association,or an individual) permits the subject agent to focus on the subjects towards whom a moral obligation is upheld i

One recognizes a state of power by verifying the following conditions (Tew J.: 2002. Hiley D. R.: 1987. Kim P. H., et. al.: 2005. Fonnesu L.: 1998. Bacharach S. B., Lawler E. J.: 1976. Bierstedt R.: 1950. Astley W. G., Sachdeva P. S.: 1984):

- A agent exists and one or more subject receivers, bound by a direct or indirect economic or social relationship

- The subject agent is able, with its own conduct, to influence, directly or indirectly the condition of one or more receivers (Jonas H.: 1990, Williams R.J., Barrett D.J.: 2000. Shaw B., Post F.R.: 1993)

- The receiver is obligated, even against its will, to submit to the decisions of the agent (Etzioni A.: 1964. Mitchell R. K., et. al.: 1997) 

- The subject receiver does not have the possibility of removing or of having removed the effects of the agent’s action

The agent finds itself in such a position in which it must decide how to use its power; to use it to respect those subjected to its power, to use it in an abusive way, to take advantage of its position of strength to obtain advantages otherwise non-attainable in a fair negotiation.  One can speak of the use of the abuse of power (Hiley D. R.: 1987. Sacconi L.: 2007. Sacconi L.: 2004).

Therefore one can individualize ethical conduct when the subject agent maintains respectful behavior toward the individuals subjected to its power.  Mirroring this idea, immoral conduct is adopted at the moment when the actions of the agent are turned toward taking advantage of the aforementioned receivers.

However, until the ethical obligations of the agent become evident, it is necessary for two other conditions to exist; power must be freely exercised and conscious.

First, power must be free of constrictions, constraints, impositions stemming from factors external to the enterprise, to the point that the conduct is no longer an expression of an autonomous will, but is more or less the manifestation of a third party.  In this case, the enterprise becomes purely and simply a vehicle, not an autonomous decision maker; the power is located in the agent behind the scenes and on this the obligatory constraint must be measured.

Secondly, power must be conscious (Maslow A.H.: 1971, Jonas H.: 1990); until the moral obligation is realized, the enterprise must be able to know the consequences of its actions.  The impossibility of knowing what subjects are affected by the enterprise’s actions and what the consequences of these said actions are makes, in substance, the enterprise not responsible.

The Law

However power, as defined above, is theoretical, in so much as it is established in a framework without external constraints.  In the real world, power finds in the law its first and fundamental limit.  In fact, by means of the law, power is limited, circumscribing free exercise of power.  For example, an enterprise could have heightened power over its employees that live in precarious economic conditions.  In fact, the enterprise could impose upon them an inhumane work schedule to take advantage of their difficult status.  In the end to avoid that some economic operators profit from such a position of power, society establishes rules regarding work schedules, and in this way, inhibits the power of the enterprise.

Therefore the presence of the law limits the free exercise of power.  If in fact, a cogent norm exists that imposes on the enterprise a respectful behavior toward the subjects involved, ethical problems cease to exist, in so much as it becomes a legal problem.  Picking up on the previous example, the enterprise can always take advantage of its employees, but such eventual behavior is prohibited by the community by means of appropriate normative dispositions. 

Therefore the law is the collection of the rules established by the community, it attempts to give order to the social context, which can be defined as a minimal obligatory constraint, in so much that its respect is an indispensable condition for the membership in a certain socio-environmental context (Crane A., Matten D.: 2004. D’Orazio E.: 2003. Rusconi G.: 1987. Falk R.: 2005. Paine L., et. al.: 2005).  Furthermore, one could state that the law also can be a sort of minimal socio-ethical level defined in mutual consent by the members of the community, for the purpose of guaranteeing to the participants of the community the maximum possible well being.

Such a definition requires a series of corrective considerations.

The law changes based on the geographic context; the normative treatment of a particular object changes, in a profound way, based on the referent geographic context (Crane A., Matten D.: 2004. Donaldson T.: 1996).

An enterprise can however find itself confronted with different norms concerning the same problem, even enabling the enterprise to evaluate which of the competing norms is more useful.

Moreover, the law must not be measured only in formal terms, but if the practical application must be verified, that is to say, in what terms the society acknowledges it, respects it or misapplies it (Radin J. T.: 2004. Schwarts M. S., Carroll A. B.: 2003).  In fact, the same disposition can be achieved in a social context in an intransigent way, in full respect of the law’s true meaning; and in another, with a more non compliant demeanor to eventual defects.  Nominally the law is the same, but the obligatory constraints that this law places are different.

Furthermore the law can be conditioned and addressed by the subjects endowed with power; in fact frequently, some norms are approved or modified not so much for community well being, as much as it is rather for the profit of a small group of subjects, which exercise their power until the law takes a certain form.  Even in this case we are in front of a disposition that does not include a shared moral sense, instead being an expression of the necessity of a small group.  Such a disposition brings with it two others, on one side the law is not necessarily shared under a moral profile.  On the other hand the law is temporally unstable, enabling it to be modified as much as one likes, to simply vary from persons to the government to the community (Crane A., Matten D.: 2004. Gowri A.: 2004. Zamagni S.: 2004).

In addition the law can be lacking in certain areas, leaving ample room for interpretation, space in which the obligatory constraints can be diluted.  A law that leaves to the discretion of the subject some conduct, even socially relevant, is a law incapable of establishing minimal responsibility.

Finally not all the questions find a first even partial answer in the law.  A situation such as this is particularly felt when questions pertinent to relatively new knowledge that reveals never before seen ethical problems.  The law will arrive at the moment in which the moral rationale of the social community has fully evolved but until then the enterprise will not have any reference point on which to rest its own actions (Zamagni S.: 2004).

The Ethical Problem

Until now the law has been defined as the minimal obligatory constraint of the enterprise (in addition to the minimal socio-ethical level) and power as the maximum moral constraint, indicating implicitly an order between the two measures.  It is, by fact, stated that the nascent obligation from the norm is decidedly less diffuse and profound than that derived from power.  Such a first intuitive relationship permits the definition of the space in which conflicts arise between law and morality; the law evaluates as sufficient conduct that ethics considers inadequate, requiring of it a different profile.  The enterprise finds itself therefore in a position of conflict, enabling it to choose between different modes of conduct, some legitimate (law), others moral (power).  Think about a chemical enterprise, for which the law establishes certain quantities of polluting substances emitted into the environment.  To abstract from what the norm prescribes, such quantities of pollutants result to be toxic for the people living extremely near the production factory  In this framework, the possible operative choices of the enterprise can be contained within two types of conduct: respect the law, damaging however the members of the community; respect the moral constraints of power, modifying their own productive process, protecting the community.

The concept of ethical problem comes to be defined, definable as the space delimited by the law (towards the low end) and by power (towards the high end), inside which, the enterprise has available different alternatives of conduct.  Some adhere completely to the law, others partially adhere to the moral responsibility and go beyond the normative dispositions; still others are fully coherent with the ethical obligations established by power (Paine L.S.: 1994. Bagnoli C.: 2006).

However, considering that law and power can interact according to different relationships, an ethical problem is not necessarily present.  To this end, the two concepts are measured based on two standards: high and low.ii  A “high” level must be ascribed to the law when it regulates in a profound and detailed way a certain conduct, with the aim of reducing to a minimal level the discretionary power of an enterprise; law must be described as “low” when its provisions give the enterprise a wide range  of discretionary freedom.

Power instead is “high” when the enterprise can bias in a significant way the conditions of subjects effected by the enterprise’s actions; and “low” if such conditioning power is limited.

By combining law and power, both of these measured on two levels, it is possible to arrive at the definition of a four quadrant matrix (see Table 1).
Table 1 – Relationship between Law and Power
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The Prevalence of the Law

In such a situation, the enterprise has to work in a context where law requests obligations higher than those coming from power.  Therefore the law is detailed, precise aiming not to leave room for the discretionary power of the enterprise; the law imposes a highly restrictive behavior in comparison to the enterprise’s power to prejudice the conditions of subjects, directly or indirectly, involved in its activity.  It is a situation of normative excess.

In practice, this scenario happens less frequently, because the law would have to ask of the enterprise a level of care and respect toward third parties which is higher than that morally imposed by its own power.

Superimposition Toward High

The scenario presented in this quadrant provides for an elevated normative attention on the part of the legislator, who evaluates the necessity of creating stringent norms aimed toward avoiding certain types of conduct.  Parallel to this the agent presents an elevated degree of power, by means of which the agent would potentially be capable of modifying the existence of the involved subjects.

Consequentially, the elevated power does not find discretionary space to exercise its power, being bound to maintain certain conduct by the law.  There is a superimposition of law over power that apparently would not permit the presence of any ethical problem.

This combination of law and power deserves a more precise analysis.

In the first place, it has been stated that the law is potentially unstable, unattainable and in some instances immoral.  The enterprise that has great power is capable of maneuvering, altering and shaping the norm to its own advantage, with the consequent risk of opening from time to time a void between law and power.  In the second place, the norm itself is genetically incapable of describing all of the possible behaviors of the enterprise, because of the large dimension of the enterprise; it is endowed with numerous operative options.  

In light of these considerations the absence of ethical problems could be only temporary; the relationship of the superimposition risks being modified as a consequence of normative decline, giving space for problems to arise.  Even without having ethical problems in the present situation, such a scenario sustains the existence of a risk of ethical problem.

Prevalence of Power

In this scenario, on one side the legislator created a law that is not broad and precise enough; on the other side the enterprise is endowed with an elevated power the exercise of which creates significant effects on the subjects involved.

Consequentially, the enterprise is conditioned only partially by the law in its choice of conduct.  The enterprise displays instead a wide range of conduct respectful of the law, but capable of violating the moral precept of the protection of the human being.  In other words, the enterprise can adopt permissible but abusive conduct capable, that is to say, of acquiring advantages unduly from other subjects.  In such a condition of free and discretional choice the enterprise has to face an ethical problem.

Superimposition Towards Low

The enterprise finds itself in a position where the norm does not rigorously or precisely describe the rules that have to be followed; in parallel, the enterprise is not capable of affecting significantly the conditions of others.  This enterprise, even if it operates in a non stringent legislative context, in light of its modest power presents scarce margins of operative discretion.  In substance no ethical problems are present not even at the potential level (risk of ethical problems)

The Dimension of the Moral Problem

As they are stated above, the moral constraints of the enterprise’s action require a series of precise clarifications.  In the previous paragraph, ethical problems have been stated by defining them as the free decisional space between law and power.  These two last concepts have been presented in a mono dimensional  perspective, as if the enterprise would hold only one level of power and would be submitted to only one macro law.  However, law and power are not unitary  objects, containing within themselves different declinations and articulations.

Beginning with this mono dimensional position, with the intent of analyzing the various possible aspects of the concepts of law and power, it is, therefore, necessary to shift to a multidimensional perspective (Carroll A.B.: 1979. Trevino L., Nelson K.:2003).  In this case, the matrix loses its “flat” structure to become a multidimensional structure the comparison between law and power must in fact be developed in light of the variables that can affect the definition and the measurement of law and power and consequently of the ethical problem.

The dimensions on which one can dissect analytically the relationship of law-power are three:

- The stakeholder of reference

- The specific question

- The geographic context

The Stakeholder of Reference

In the first place, it is necessary to individualize the stakeholder towards whom the effects derived from the exercise of the enterprise’s power flow toward and that the law would like to defend.  The two dimensions of reference (law and power) can, in fact, interact in such different ways according to the changes in the examined element.  For example, toward the employees, the enterprise could have a great deal of power not accompanied by an adequate work norm.  At the same time, this enterprise may not have significant power over suppliers for whom there is also a very rigid norm in favor of their protection.

The concept of stakeholders used here is not completely super-imposable on the definitions commonly used.  By definition the stakeholder is a group of individuals or single subjects who can affect or be affected by the enterprise’s activity (Freeman R.E.: 1984. Freeman R.E. et al: 2004. Post J. E., et al: 2002. Donaldson T., Preston L.: 1995. Goodpaster K.: 1991. Jensen. M.C.: 2002.  Hosseini J.C., Brenner S.N.: 1992. Carroll A.B.: 1991. Mitchell R. K., et. al.: 1997).  Therefore two groups of subjects come to be defined: those that can influence the actions of the enterprise and those that are influenced by these same actions.

In this paper, a concept of ethics is stated defined on the basis of its use of power.  Consequently, the attention has been focused only on the subjects influenced by the enterprise’s action.

The category of subjects capable of influencing the actions of the enterprise is not taken into consideration in this paper, in so much as the respect of these is not lead by moral principles as much as by principles of correct and cautious economic management.  These subjects in fact do not need ethics to be protected and saved, obtaining the attention of the enterprise because their well being and their satisfaction become automatically the well being and satisfaction of the enterprise itself.  To focus attention on such stakeholders is a strategic operative necessity, necessary for obtaining a competitive advantage.

The concept of stakeholder, used to measure the ethical conduct of the enterprise is therefore narrower, making reference only to those subjects or group of subjects over whom the enterprise has power, or by reversing the point of view, to analyze the weak stakeholder.

Specific Question

The second profile of analysis deals with the specific question on which a moral problem arises; therefore, one makes analytical reference to the specific argument in discussion and, therefore, for which particular situation, the interests of the enterprise are opposed to those of the stakeholders.

For example, one can consider the problem of the work schedule for the employees; but for these same subjects there are other issues like safety on the worksite, work security, treatment of women and minors etc.  Each issue finds its own legal treatment and a different degree of power of the enterprise.

Geographical Context

The final analytical dimension is geographical context; the relationship between law and power for the single subject must be developed also taking into account the environmental context in which the relationship is realized (Donaldson T.: 1996. Crane A., Matten D.: 2004.).

Taking up again the previous example, the relationship between law and power toward the employees can demonstrate different ethical problems, if the comparison is made taking into consideration the employees working in factories based in South America versus those working in Italy.

In the first place, the law is different based on the legislative autonomy of each state.  Also the eventual similarity between the juridical systems cannot be an analogous guarantee of the strength of the law.  This dimension must in fact be measured according to the essential respect and not the mere formal prescriptions.

In the second place, power also varies with changes in the geographical context; it is in fact possible that the enterprise is endowed with less strength due to the presence of external forces that limit the exercise of power by the enterprise.  One thinks of the presence of the unions for what concerns the relationships between the enterprise and its employees (see Table 2)

Table 2 – The Dimensions of the Ethical Problem


The Map of the Ethical Problems

In light of the previous considerations, the enterprise has to face a plurality of ethical problems, where the cogent norm is not sufficient to guarantee the respect of the subjects involved, allowing the enterprise to choose between abusive (immoral) conduct and respectful conduct of the subjects involved (moral).

Such a multiplicity of ethical problems can be represented by a map which highlights the different moral conflicts that enterprises are called to manage, divided by stakeholder, with specific declination at the level of the object and geographical context. The map of the ethical problems becomes in this way the first instrument of managing the ethical dimension of the enterprise; to know which are the stakeholders morally involved in the management of the business, which specific ethical questions must be confronted and in which territorial, geographical, cultural and political context these problems must be answered, this certainly is necessary information for an enterprise willing to manage its ethical responsibility (see Table 3).

This instrument has its own utility apart from the economical, patrimonial and organizational dimensions of the enterprise.  The management of ethical conflicts pertains to both the large corporations and the small enterprises.  It is not possible to think of an enterprise completely exempt from any problems of a moral order.

Considering therefore that whatever enterprise finds itself managing ethical problems the question shifts based on the moral profile of the subsequent answers, that is to say if the enterprise has the intention to recognize the moral problems and manage them according to ethical parameters.  In the moment in which such an intention comes to light, the need arises in which it is necessary to have a management instrument, capable of highlighting where such problems arise.  Obviously, the map says nothing about how to address the ethical voids; it is, however, limited to individualize and organize them.

The usefulness of the map goes beyond the systemization of the ethical problems, being a useful instrument in the elaboration phase of the ethical code.  The ethical document is, in fact, to be considered like a type of private internal norm for the company, aiming to define the modality of conduct of the operators in the face of problems of moral order.  The individualization of such problems is therefore preliminary to the predisposition of the ethical code.

The definition of the map of ethical problems is therefore an important step toward the predisposition of the ethical code.  By means of such an inquiry of the moral problems, the enterprise based on the grounds of its own operational, cultural and environmental characteristics will individualize answers and technical methods with which to solve these questions.

Table 3 – Map of the Ethical Problems
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i Power, beyond describing the moral constraints of the subject, traces a boundary between what toward which the same subject has an ethical obligation and what toward which there is no ethical obligation.  Power, in other words, establishes the maximum extent of the moral obligation.  Beyond such a limit, the agent has no obligations and therefore does not assume �any responsibility, not having the power necessary to manage the conditions of such subjects.


ii The degree of judgment is intentionally simplified: shades of power and law can be reduced to only two units of measure.  On the contrary, an excess of detail would make the descriptive pattern incapable of capturing the main concept here in described, that is to say, when an enterprise faces a moral problem�
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